Gary W: Albrecht
Evanston, Ill.
C8N-4A-D—-9831

OPINION AND AWARD

O£ 01458

IN THE MATTER OF ARBITRATION BETWEEN

The National Asscciation of Letter
Carriers, AFL-CIO

Grievance No. C8N-4A-D 9831
{Grievance of G. Albrecht)

—-and-

U.S5. Postal Service
Evanston, Illinois

The hearing in this matter was held in Evanston, Illinois on
April 25, 1980, before Bernard Dobranski, selected as Arbitrator
in accordance with the provisions of the Collective Bargaining
Agreement in effect between the parties.

Appearances: David M. Bybee
For the Union

Virgil Lattimor
For the Employer

Full opportunity to present evidence and argument was
afforded the parties.
ISSUE
The agreed upon issue is whether the grievant, Gary Albrecht,
was discharged for just cause under the Agreement.

BACKGROUND FACTS

The grievant, Gary Albrecht, a full-time letter carrier in
the Evanston, Illinois Post Office, with approximately five years
of service, received a notice of removal on August 17, 1979. The

reasons for the removal were:

-t

Cliayco Eoe 1 - Texdlioess -
Prom dJuno 25, 197¢ %o July 24, 1979, you were ‘widy LoF youw
sehoaulod Sour of Guty on (13) sveapions out of @ total of
(z2) vork aof acuording 10 ke £ollowings
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ATy . ' TIVE DUE: TIE RAPDRAED:

05/25/79 ' 5145 6329
05/26/79 6:00 ’ 607 .
c5/29/7% 5; 00 625
03/30/7% 6200 508

OT/05 /19 6100 6206 -
/05,19 5345 : 6t0S -
o7/L3/79 6100 7106
OT/14/79 65 CO 6311
071/16/79 5145 HeQ2

ov/\T /TS 6100 6316
G7/21/79 6300 T:1B
07/23/79 5145 ‘ 6403
07/26/79 1% .+ 6300 6305~

Choiyte Hoe 2 - Failure to Withdraow Dopaxturg Casc

On July 24 1979, wailc cosigned to Routo #5350, you Loiled o Wit~
draw your departure ozec. Thin iz & datly requiscztate

Chesga Hoe 3 - Fodlure to Dzliver Departure Cooe Patde Dolry of
Sho Mails

Oa August 16, 1979, .vwhaile epeigned Vo Routs $49, you ook et
g2il £rem the departuse coge for dolivery, btut you roturaed it
1o tho poot office end put 1t in Route 49's ‘oxse fop Golivicy

_ on fugunt 17. Fallure to Goliwor tho mall fyce < Ao st
casc couscd o delay of tho wallo. '

The Grievant's prior disciplinary record is as follows:

On June 26, 1978, he was suspended for extension of street

time.

On March 30, 1978, he was suspended for putting deliverable
mail in Central Mark-Up and late reporting of inability to

report for duty.

Oon May 2, 1977, he was suspended for misdelivery cf PS

Form 3849 and delay of the mails.

On January 17, 1976, he was suspended for absence without

leave.

On December 11, 1975, he received a letter of warning for

delay of the mails.
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On August 27, 1975, he received a letter of warning for

tardiness.

On January 20, 1975, he received a letter of warning for
tardiness.

The Postal Service presented the following testimony:

Sharp, the grievant's immediate supervisor who also kept the
time and leave records, confirmed that the grievant was tardy 13
times between June 25 and July 24, 1979. Although Sharp at first
could not recall when the grievant first told him that his tardiness
was due to his wife going through an emotional and traumatic time,
after a leading question he suggested it was during the Step‘l
grievance meeting. Sharp could not remember if the grievant had
given him any reason from June 253 through July 24 for his tardiness.
In fact, had no recollection of talking to the grievant aboat his
tardiness during this period. Sharp also could not recall if the
grievant had complained about a malfunction in the time clock. He
did state that if the clock was not functioning, a carrier would
normally tell him and it would be shut down until repaired. He
did ask the grievant during the Step 1 meeting if he used a time-
keeping mechanism to wake up and the grievant replied that "his
dogs" wcke him up.

Sharp testified that during the twelve months preceding the June-
July tardiness he had numerous conversations about tardiness with
the grievant. He would improve for a short time but later would
resume the tardiness. Sharp could not recall the number of times
he had such conversations or when they occurred.

Sharp also testified as to circumstances surrounding charge
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No. 3, the failure to deliver departure case mail on August 16,
1979. On August 16, thegrievant pulled mail from the departure
case. The next morning Sharp discovered two letters in the grievant’s
case which had been put in the departure case the previous day
and should have been delivered. Sharp never received any Form 13571
(a report of mail undelivered) for these letters from the grievant.
He could not recall if he ever showed the two letters to the
grievant but was sure they were discussed with him, though Sharp
could not recall if such discussion occurred before the notice of
charges. He was certain that the grievant was not shown the letters
before the notice of charges was issued.

Williams, the Postmaster, testified that the Union only disputed
a few instances of the grievant's tardiness. The excuse offered
for the tardiness was that the grievant's wife became upset and
disturbed because her mother, who had been killed in a 1975 auto-
mobile accident, could not be present at her May 1979 wedding, which
was approximately one month before the tardiness began. The Post-
master did not find this to be an acceptable excuse for tardiness
occurring in 1979.

He could not recall if any other employee had a tardiness record
similar to the grievant's. At no time from March 30, 1978 until
the Step 2 meeting in September 1979 did the Postmaster talk
to the grievant about his tardiness.

Williams also testified that the grievant's explanation for
charge No.3 was that he had misca;ed the mail and put the two letters
in the mail for another street. Although the two streets were only

one block apart, he did not retrace his steps and deliver the two
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letters. According to the Postmaster, an employee normally would
have retraced his steps one block and delivered the letters.

Principali, the Superintendant of Collections and Deliveries,
testified as to the circumstances-surrbunding charge No.2, the
grievant's failure to withdraw departure case mail on July 24,
1979. It is Principali's responsibility to mark the mail in the
departure case before the carrier leaves the office. After the
carrier leaves, he then goes back to check if the initialed mail
has been removed. On July 24, 1979 the grievant did nof pull his
mail in the departure case.l Principali denied giving the grievant
instructions that he did not have to pull the case.

The schedule for the final pulling time for route 50, which was
the route assigned to the grievant that day, was at 8:30. Principali
could not recall the specific address on the piece of mail nor could
he recall whether he showed it to the grievant or questioned him
about it.

He also testified that he spoke to the grievant on prior
occasions about this sort of conduct but could not recall the dates
of these conversations. No previous disciplinary action was taken
for it. The grievant's route was a speed run scheduled to leave at
8:45 A.M. and he could not have left before 8:45 A.M. Clerks,
however, would still be distributing mail afterlthe grievant left
the Post Office. According to Principali, the mail was pulled
sometime between 8 and 8:27 A.M. during the morning in question.

The Union presented its case primarily through the testimony of

Albrecht. He explained that in May, shortly before the tardiness

lApparently there was one piece left behind on July 24.
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began, he was married. After the wedding, his wife became very
emotionally upset and distraught because her mother, who had died

in 1975, was not present at the wedding. Although this might not
seem to be very important to an outsider, it was extremely important
to his wife. Her emotional condition affected his ability to get

to work on time in the following manner: she would get upset and
begin crying in the evening and continue into the early morning
hours. During this time he would try "to reason with her and
straighten it out." The result was many sleepless nights and a
consequent difficulty in getting to work on time. Eventually she
came to grips with the problem and worked it out. When this happened
the tardiness ceased. Although he had a tardiness problem in 19875,
it did not reoccur until June 1979 when his wife became upset.

He also testified that during this period he had a discussion
with Sharp about the tardiness. It occurred after the third or
fourth instance of tardiness when Sharp expressed concern about it.
The grievant explained that he had a problem at home which he was
working out. Sharp never said anything again to him about his
tardiness until after the discharge.

The grievant further testified that he never had any discussion
with Sharp between March 1978 and June 25 1979 about tardiness
problems. Albrecht also indicated that the comment about the dogs
waking him up was made in jest to the union steward after the Step
1 meeting.

As to charge No. 2, the grievant testified that he told Sharp
that Principali told him that the departure case had to be pulled

at 8:20 A.M. Sharp said he would check with Principali. Later Sharp
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informed Albrecht that Principali denied telling him this. To
the best of Albrecht's recollec£ion, he withdrew all the mail in
departure case on July 24, 1979. He can recall nothing at all
about the incident. He was told nothing of the details of the
charge until shortly before the Step 2 meeting in September.

Nor was he shown copies of the letters that formed the basis
of Charge No. 3 until the day before the Step 2 meeting. Although
he had no recollections of the 2 letters, he tried to give an
explanation based on an assumption as to how the letters could
have passed through his hands. It was this assumption which formed
the basis of his grievance statement.

It is upon these facts that the case now comes before the
Arbitrator.

POSITIONS OF THE PARTIES

Employer's Positicon

The Postal Service has the right to discipline an employee for
tardiness and for a failure to follow instructions as to the manner in
which he is to perform his work. In view of the grievant's prior
disciplinary record, corrective steps have obvicusly failed and,
therefore, just cause for discharge exists.

Union's Position

The Union asserts that the imposition of the discharge penalty
was improper. The grievant had a legitimate reason for his tardiness
which he explained to Sharp. As to the remaining charges, the
Employer hid the relevant facts and the grievant was forced to
defend himself by making certain assumptions as to what might have

happened. For these reasons, the grievance should be sustained.
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DISCUSSION AND OPINION

My conclusion, based on an analysis of the individual charges
against the grievant, is that the discharge was not for just
cause and, therefore, the grievance should be sustained.

The first and most serious charge is the one of tardiness.
There is no question that the grievant was tardy on 13 separate
occasions during the period of June 25 - July 24, 1979. However,
although such tardiness might normally merit some form of discipline,
in this case management at the time was aware of the reasons for
it and condoned, acquiesced or tolerated it. Having done so, it
cannot almost one month after the tardiness ceased rely upon
it to support the grievant's discharge.

In making this finding, I rely primarily on the testimony of
the grievant, which I found persuasive. Sharp's testimony, on the
other hand, was not. Although he was the grievant's immediate
supervisor and the one who initiated the notice of removal, he could
not recall any conversations with the grievant about his tardiness
during the period it was occurring. It is doubtful that a supervisor
would permit an employee to report tardy that many occasions without
mentioning it to the employee. I believe discussions did occur
and that the substance of them comports with the testimony of the
grievant. The result was that management was aﬁare off the reason
for the tardiness and, at that time, chose to tolerate it. This
places the grievant's tardiness in a context in which discipline
was not justified.

As to the remaining charges, I do not find them adequate to

sustain the discharge.
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It is clear that the discharge was based on the combination of
the three charges and not on each as a separate and independent
ground for the discharge. The removal of the tardiness charge as
a proper element destroys the combination upon which the discharge
was based and renders it improper. Although the remaining charges,
if true, may indicate wrongful action by the grievant, they are not
sufficient, standing alone, to support discharge, even in light of
the grievant's past disciplinary record.

In addition, the procedures followed by management to inform
and enlighten the grievant about the remaining charges hardly comport
with proper procedural due process.

As regards Charge No. 2, Albrecht's uncontradidted testimony
was that no details concerning the charge were provided to him until
long after the incident occurred. Principali's testimony was that
he could not recall if anything was said to the grievant vefore the
charge was made. In fact, he could not recall the address of the
letter involved. Moreover, the management waited about a month
(from July 24 until August 17) to make the charge.

The Postal Service urges that there is mo statute of limitations
in the agreement as to when a charge must be brought. That argument
misses the point, however, which is that the grievant must be given a
meaningful opportunity to respond to and defend‘against the charges.
In this case, given.the nature of the offense - the failure to with-
draw a piece of mail from the departure case - and the volumne of
mail normally handled by the grievant, the grievant did no: have
such an opportunity when he was'hqt given any indication of the

offense until almost one month later.
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As regards the charge No. 3, the same general comments apply.
The grievant never saw the two pieces that he allegedly failed to
deliver until almost one month after the notice of charges was
issued. He was forced to prepare his grievance, both as to this
charge and the previous one, based on assumptions as to what might
have happened. Such a procedure does not provide an adequate
opportunity to respond in a meaningful or effective fashion.

AWARD

For all the reasons set forth above, the grievance of Gary
Albrecht is sustained. He was not discharged by the Postal Service
for just cause, as required by the Agreement.

The Postal Service is directed to offer Albrecht reinstatement
to his former employment, without loss of seniority or other
benefits, and with compensation for lost earnings as an employee
of the Postal Service, from the date of discharge to the day of

reinstatement, less his earnings from elsewhere, if any.

/o

South Bend, Indiana Bbrnard Dobranski
September 2, 1980 Arbitratoer
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