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Issaua

Was Grilevant removed from the Postal Service forxr just

cause?
Facts
On January 13, 1982, Grievant was issued a Hotice of
Removal which stated:

"You are hereby notified you will be removed from
the Fostal Service on February 22, 1982, The rea-
scn for this removal action 1s:




‘Failure to Meet ths Attendancs Reguirementsa
of your Position.'

A review of your attendance record from September 25,
1981 until Janvary 7, 1982 revsaled that you have
baen absent from your scheduled tour of duty on
¥ovembar 11, 1581 8 hours and from January 4, 1982 to
January 6, 1982 for 16 hours. A total of 24 hours
leave. O©On December 17, 1981 you were late 17 minutes
and on Dacanmber 18, 138l you were late 3 minutes.

This action is a xesult of a Step 2 decision dated
September 25, 1981, which reduced a propcosed removal
to a 14 day suspension. This agread upon action
contained the provision that you must maintain a per-
fect attendance record for 120 days managements just
causae would be removal, ‘

A further stipulation of this agreemasnt was that the
Union could not grieva the management action of removal
if you failed to maintain a perfect attendance record
for a period of 120 days."”

Tha "Step 2 decision dated September 25, 1981" mentioned
in the Notice of Removal read as follows:

“My Step 2 decision dated September 14, 1951, which
denied the grievanca is being modified as follows:s

Notice of Reamoval will ba rescinded and a 14 day sus-
-pensicn will be the agreeable discipline with the fol-
lowing additions:

1. Grievant must maintain a parfect attendance
' record for 120 days, starting from return
date of suspension.

2. If Grievant falls to maintain perfect atten-
dance for 120 days, Management's juat cause
will be removal,.

3. The Union will not grieva the Management
action of removal for failing to meet item 1
in this agreement,



There will be no back salary reimbursement due to
racigsion of removal.”

A lettar of Grievant dated "10/3/81" confirming the set-
tlemant read as follows:

“STEP 3 DECISICH -
And Last Chance Agreemant ...

2s a result of a Step 2 Decision the removal notice
issued to you on 7/27/81 is rescinded and the follow-
ing agreement is made in lieu of your removal from
the Postal Service:

1. You will serve a fourteen (14) days suspension
starting on 10/6/81 at 0800 hours. You are to
return to duty on 10/20/81 at 0800 hours,

2. You must maintain a perfect attendance record for
120 days starting from your return from tha above
suspension. Failure to maintain a perfect xecord
cn your part will result in your removal from the
Postal Service for just cause.

3, There will be nc back pay reimbursement for any
time lost by you becausa of the original removal
notice.

4, This agrsement is to be consideréd a last chance
effort to help you improve your record.

. This agreement and/or any of the final results of it, -
up to and including your removal from the Postal Ser-
vice, will not be grieved onyour part or the union.

This action is taken without prejudice to tha U, S.

Postal Service position in this grievance or any simi-

lar grievance. If is agreed by all parties to this

grievance that this is a final and complete settlement

of this matter.” ‘

The supervisor who issued the Letter of Removal stated
that he had bhecoms Grievant’s suparvisor on November 14, 1981,

and he was aware of the agreement which Grievant had with the



Postal Servica., He knew that she was reguired to maintain per-
fact attendance for 120 daya. He had spoken with her concerning
it, bacause he was interested in her living up to the agresment.
Grizvant told him that she would do her best to ablide by ths
agreement,

Grievant had had some instances of late arrival and sarly
departure during the 120 days in guestion, but tha supervisor had
ignored these, However, Grievant had taken some unschsduled absencos
which had violated her aéreement with the Postal Service. Evidence
disclosed that Grievant had been absent from work on November 1l,
1981, and on two other occasions, The letter of Removal was issued
as a result,

Grievant's superviscr was asked on cross-examination if
ha believed that Griavant should be given any leeway in her atten-
dance, and his reply was "Ho".

The first witness for Grievant was a licensed practical
nurse employed by‘Grlevant's doctor. She testified that Grievant
had been in to gee the doctor about January 4, 1982, and had baen
diagnosed : as having acuts follecular tonsillitis. The nurse
had administered a shot of penicillin of 600,000 unita, and
Grievant was givén prescriptions for Erythromycinrand an oral
expectorant, According to tha information which Grievant gave

to the doctor, shs had been working in a very cold area. The

doctor had advised her to take several days off work to allow




the infection to clear up.

Griavant produced a number of witnesses who worked in the
same facility as Grievant and on the same tour. All of the wit-
neases testified that in the.winter beginning at the end of 1981
and into early 1982, the facility was so cold and drafty that
the employees working there wore coats, scarves and gloves at
their work stations. The weather conditions were bitterly cold,
and there was no heat in the building.

Scne of these witnesses also testified that there were
vary heavy snow conditions on a number of occasicns during the
winter, which caused many employees to be either late or abaent,

One of Grievant’'s witnesses testified that shs was the driver
of Grievant's car pocl. The witﬁess stated that on at least one
occasion she had startad from her house, which was some distance
from the Postal facility at 6'Hara Field, in relatively good wea-
ther, but the weather grew increasingly worse as they neared the
facility which resulted in heavy.traffic jams, causlng them to
be late for work.

grievant testifled that her absence of November 11, 1981,
occurred as a result of her purse being snatched as she waitéd for
public transportation to take her to work. _She called the policé.
who arrived after socme delay, and they tock her to the nearest
police station to make 2 report. After making the report, Grievant

called a family member to come for her. By the time the family




member arrived, it was close to noon, and Grievant stated that
ahe was 30 unnerved by all that had happened that she 4id not
go to work. There were still approximately four hbura left of
ths workday. |

Grievant testified that her abasence early in January,
1582, was due to her having contracted tonsillitis., She was very
i;l. and had to have medical attention. She stated that her ill-
neas resulted from the working conditions at the airmail facllity
at O'Hare Alrport. She said that for almost the whole winter
baginning at the and of 1981, the airmaill facility waa unheated,
It was naecessary for employees to work in glovea, scaxrves, hats and
coats while they worked.

Grievipt stated that she waa aware of her last-chance sat-
tlement, and she wanted to save her job. Shé hed hoped to work
for 120 diyn without any abaences, but sickness prevanted her

from doing so.

Discussion and Opinion

The Postal Service argues that in order for it to operate
efficiently, it is neceasary that it have employees who attend
work regularly. Regulations require that enployees be regular
in attendance.

The Postal Service contends that Grievant's employment
record shows anything but reqularity in attendance, and sha was

discharged as a result, Tha Postal Service points out that, prior




to this discharge, and in an attempt to accommodata Grievant and
to salvage her as an employee, the Postal Service entered into
an agreemaent with her s=etting aside a2 previous dlacharge provided
zshe maintained perfect attendance for only 120 days., The Pcstal
Service urges that.this shows its compassion for Grievant. Gria-
vant's failure, however, to abids by this agreerent is an indica-
tion of her disregard for her obligation to the Fostal Servica,
and justifies her dischargs.
| The Postal Service further argues that Grievant and hex
Union were not c¢oerced in any way into entering lnto the settle-.
mant agraeﬁent. It was done freely and with knowledge of ita
raquirements. In summation, the Postal Service arguen‘that. in
view of Grievant's past pecord and her failure to abide by her
agreement, her grievance should be dismissed as without merit.
It is tha position cf G;ievant and the Union that the
National Agreement still requires that discharge ba only fer
just cause, no matter what the parties have agreed to, and that
"Just cause” is atill-an issua for an arbitrator to decide.
Grievant stateﬁ that the requlrement that a peraon ba
perfect in attendance is not reéoqnized ag a raqu;rement in the
National Agreemant. All employess are entitled to =mick leave
on occasion. They are also éntit;ed on occasion to take leavs
without pay. In short, Grievant contends that absences= dus to

mitigating factors are possible, as previous case decizions have




shown. The Union cites a number of cases in which mitigating
factors have been used to excuse what would otherwise be unaccept-
abla absences.

In short, the Union argues that there is nc hard and f£fast
rule on what constitutes irregular attendance sufficient to
justify discharge.

" The Union contenda that it is clear in this grievance that
Grievant’'s absences ghould have been excused by the postal Service
and not considered grounds for‘discharge. The purse snatching was
gomathing entirely beyond her control, and it ié pnderstandable
that it would be 80 unnerving that she would he unzble to work thﬁt
day.

In addition, arievant's absences due to iilness were docu-
mentad beyond doubt. As a matter of fact, Grievant's tonsillitis
was caused by working conditiona, and could almoat be considered
the same as an on~-the-ich injury. Wwork conditions ware 80 bad that
a numbe? of employees remamberxed them and recounted them.

| So far as one of Griaevant's tardies ias ccncerned, the facts
showed that when Grievant and her driver started for work, condi-
fions ware not so bad as to.alert them that any exﬁra precantions
weré necessary. The answar to the Postal Service's argument that
Grievant ahoﬁld have lived clo#er to her work station is that not
everyone can live next door to wherse they work.

In summation, the tnion and Grievant argus. that the



evidance is clear that Grievant's record in the 120-day period

after her original settlement was not sc bad as to warrant her
discharge,
I+ i3 obvicus that tha parties have not taken Grievant's

jast-chance sattlement of September 25, 1881, literally. ©Cne of
the provisions of that agreement is that Grievant would not griave
a subsequent discharge for faillure to maintain a perfect attendancae
record during the 120-day peried. She has grieved her discharge,
and the Postal Service does not chtend that she has no right teo
file a grievancs. Obviouslﬁ, her agreement not to grileve is

unenforceable because the Katicnal Agreement gives hexr the right

to grieve,

Similarly, a provisicn in an agreement setting forth
what constitutes just cause for dlsmisaal is also unenforceable,
bacause the final decision as to what constitutes just cause for
discharge must be left to an arbitrator. Otherwise, a grlevant’s
right io arbitrate would be effectively terminated. If the
parties could determine what is "just cause"”, then all an arbi~-
trator could do would ba to rubber-stamp the agrezement. That is
‘not the intention of the Kational Agreement. = The Naticnal Agree-
ment reserves to tha arbitration process the eventual reaclution
of disputes. ¥hat constitutes just cause is cne such dispute,

Turning, then, to the issue of just cause in thias grievance,

it is clear that Grievant's discharge was not for juast cause.




Ware it not for the last-chance settlement involved here, every
abgence that Grievant had in the period in question would have
been accepted as reasonable, and Grievant would not have been
criticized for them.

Perfection in attendance has always been recognized as
a goal to ba striven for. But lack of perfection is not racognized
as grounds for diascharge. It is an impossible expectation that an
ordinary mortal will attain perfection in anything, ané lack of
perfactionlis accepted as a part of every-day life. If lack of
'perfection should reach a cartain point, of coﬁrse, it might ba
a basis for discipline, But lack of perfaction itself is not
grounds for dlscharge.

Such is the case here. To impose upon Grievant the
requirement of perfection at the rikk cof discharge is to require
her to live up to a standard which is almost impossible to keep,
and which naither the National Agreameﬂt nor the Handbocks and
Manualsrrequire. Therefore, her discharge was not for just causae,

Tha grilevance is suatained, and Grievant is ordered rxein-
stated with back pay, Tha Postal Sefvice is entitled to credit
for any ea#nings or other income which Griavant may have received
up to the tire of her reinstateﬁent. The Arbitrator will retain
jurisdiction té coppute back pay should the need arisa.
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The costs are asasessed equally.
147~
Dated this ’ day of July, 1982.

I (e

GERALD COHEN
Arbitrator

722 Chestnut Street
st. Louis, MO 63101
(314} 231-2020.

~1l~




