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FOREwORD

This Family and Medical Leave Act iFMLA\ reference material was compiled for the
sole pur\lOse of nininizinq the need for P<lstal set'lice enplo~ees to re<jll1aJ:l~

refer to the full dOCUDent containinq the final FMLA requlations. Its contents
are based on the Departnent of Labor iDOL;, waqe and Hour Division's final
requlations issued as 29 CFR, Part 825, in the January 6, 1995 'Federal
Reqister'. Topics included in this laterial have the related sections of 29
CFR, Part 825, noted in parenthesis hy the topic heading.

Only sections pertaining to the nost cOllllOn situations encountered are inclUded,
and some of the requirements are paraphrased for hrevity. There is no intent to
cbanqe any requirenent fron the full DOL requlations. For addi tional
inforlation concerning FMLA requlations or for clarification of infotlation in
this laterial, the DOL requ1ations lust be referenced. In case of any conflict
between this laterial and the DOL requlations, the DOL requ1ations are to be
applied.

Alisting of topics covered in the full DOL requ1ations is included as Appendix
I in this material. Each Hunan Resource office in major P<lstal Service
locations should laintain a current copy of the full DOL requ1ations on file.

Approval of the type of leave to be charqed (I.e. annual, sick, or LWOPj, cost
and payllent procedures for health insurance, and benefit coveraqe are the sane
for elployees on FMLA leave as for elployees not on FMLA leave and are absent on
approved sick leave, annual leave or leave without pay.
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A.

ONE-PAGE SUMMARY OF FMLA
PROCEDURES & RECORD KEEPING

(a) PS Poster 43. ''Your Rights under the Family and Medical Leave Act of 1993". is to be permanently
posted at each Postal Service facility vo.nere it can readily be seen by employees and employment
applicants.

(b) Form PS 3971. "Request for or Notification of Absence", is submitted by the employee stating
the reason for the leave.

(c) The Supervisor is responsible for determining if:

(i) The reason for the absence is a condition covered by the FMLA.

(ii) Additional dOOJmentation is required to know vo.nether or not the FMLA applies.

(iii) Annual leave. sick leave. or leave .....thout pay is to be charged under poslalleave
policies and applicable labor agreements.

(d) In approving the request. vo.nen the reason appears to be a FMLA covered condition. either "FMLA"
or "FMLA pending additional documentation" is to be noted in the PS 3971 approval block. Also,
any additional information or documentation required is to be witten on. or attached to, the
PS 3971.

(e) The employee's copy of the completed PS 3971 is returned to the employee v.ith a copy of
Publication 71, "Notice for Employees Requesting Leave for Conditions Covered by the Family and
Medical Leave Act." Publication 71 need only be given once every six months for the same
condition.

(f) Recertification of medical conditions may be requested at reasonable intervals. but no more often
than 30 days or the minimum duration specified by the health care provider, unless: .

(i) The employee requests an extension of the leave;

(ii) Circumstances described by the previous certification has changed; or

(iii) Informaljon is received that casts doubt upon the continuing validity of the certification.

(g) PS 3971 and supporting documentation is maintained for three years. Detailed medical records
are to be maintained in the medical unit.
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M-1271
B. FMLA I EAVE EIIGIEW ID' (825.109. 825.110)

An el!1'loyee ,is eligible for FMLA leave K he or she has:

(a) a total of 12 months career or other service w~h the Postal Service ··the 12 months do
not have to be consecutive; and

(b) worked in the Postal Service for at least 1.250 hours during the 12 months immediately
preceding the start of the leave - the 1,250 hours must be actual work. and does not
include time on any type leave.

(c) There are no exclusions in the Postal Service for "key employees·or employees in work s~es

wRh fewer than 50 employees wRhin 75 miles.

C. FMLA COVERED CONDIT!ONS (825.112, 825.201, 825.208)

(a) Because of the birth of a son or daughter and to care for the son or daughter during the
first year after birth.

(b) Because of the placement of a son or daughter with the employee for adoption or foster care.

(c) To care for the el!1'loyee's spouse, parent, son or daughter who has a serious heailh
condition.

(d) For the el!1'loyee's own serious heailh condRlon, including pregnancy and prenatal care, that
makes the employee unable to perform his or her job.

In all circumstances. Ris the supervisor's responsibility to designate leave as FMLA
qualilying, and give notice of the designation on the employee's copy of the PS 3971.

D. AMOUNT OF FMLA LEAVE (825.200, 825.202, 825.205)

Up to 12 workweeks (12 times the emploree's normal scheduled hours per week, up to 40 hours) of
absence must be granted per leave year for one or more of the covered condRlons. An el!1'loyee
could, possibly, take 12 weeks of leave at the end of the leave year and another 12 weeks at the
beginning of the following year.

A husband and wile who are both employed by the Postal Service and eligible for FMLA leave may
each take 12 workweeks of leave during a leave year. This is true even though the FMLA only
requires that they be allowed a combined total of 12 workweeks in some circumstances.

E. ABSENCES QUALIFYING AS FMLA LEAVE (825.207, 825.208)

(a) In all cases the supervisor is responsible for designating whether or not an absence is
FMLA qualifying and to give notice of the designation to the employee. Conditions noted in
C, FMLA Covered CondRions. above quarlfy. However. for absences caused by a serious
heailh condition, postal supervisors normally should not make the decision whether or not
the cond~ionmeets the FMLA definition of serious heailh condition. but should have a
current certilicalion from a heailh care provider that the FMLA defin~ionof serious

1. Postal Service leave year starts with the first pay period that begins in a calendar year and
ends wRh the start of the nex1leave year.
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heatth COncltlion IS mel. The oplional DOL form WH-3S0, Cert~ication of Serious Health
Condition, found as Appendix II of this material, may be used to obtain current
certification. See topic P on page 7 for certification infonnation to be provided by the
empioyee.

(b) If the supervisor has the requisite knowledge to determine leave is for an FMLA reason and
falls to designate it as FMLA leave, the absence may not retroactively be designated as
FMLA leave. The absence may be designated as FMLA leave only prospectively as of the date
the el'11lloyee is notified that it will be designated as FMLA leave, In such circumstances
the el'11lloyee is provided to the full protection of the Ad for the entire period of the
absence, but none of the absence preceding the el'11lloyee's notice of the designation may be
counted as part of the 12 worllweeks of FMLA leave.

(c) Supervisors may not designate leave as FMLA leave after the employee has returned to wall<
with two exceptions:

(I) If the employee was absent for an FMLA reason and the employer did not learn the
reason for the absence until the employee's retum (e.g., where the employee was
absent for only a brief period), the el'11lloyer may, upon the employee's retum to wall<)
designate the leave retroactively with appropriate notice to the employee.

(i1) If the Supervisor knows the reason for the leave but has not been able to confirm that
the leave qualifies under FMLA, or where the supervisor has requested medical
certification which has not yet been received, or the parties are in the process of
obtaining a second or third medical opinion, the supervisor should make a preliminary
designation, and so notify the el'11lloyee, at the time leave begins, or as soon as the
reason for the leave becomes known, Upon receipt of the requisite inlonnation from
the employee or of the medical certification which confirms the leave is for an FMLA
reason, the preliminary designation becomes final. If the medical certifications fail
to confirm that the reason for the absence was an FMLA reason, the supervisor must
withdraw the designation (with written notice to the el'11lloyee).

(d) If the supervisor did not know the leave was used for an FMLA reason and has not designated
the leave as FMLA leave, but the employee desires that the leave be counted as FMLA leave,
the el'11lloyee roost notify the employer within two business days of retuming to wall< that
the leave was for an FMLA reason. In the absence of such timely notification by the
employee, the employee may not subsequently assert FMLA protections for the absence.

(e) Sick leave used for a medical condition which is not a serious hearth condition can not be
counted as part of the 12 worllweek FMLA entitlement. However, when employees take sick
leave that tums into a serious hearth condition (e.g., bronchitis that turns into
bronchial pneumonia) and then gives notice of the need tor an eX1ension of leave, the
entire period of the serious hearth condition may be counted as FMLA leave.

(I) When an on-the-job injury resurts in a serious hearth condition, time off under C.O.P, and
O.W.C.P, is counted as part of the 12 worllweeks per leave year for FMLA.

(g) Once the employer leams that the leave is for an FMLA required reason, the el'11lloyee roost
be promptly (within two business days absent eX1enuating circumstances) notified the leave
is designated as FMLA leave. Oral notices that the leave is designated as FMLA leave shall
be confirmed in writing no later than the greater of one week or the following payday.

(h) Discussions 10 resolve any disputes on whether paid leave qualifies as FMLA leave and the
discussion must be documented.
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F. TYPE OF! EAyE (825.207. 825.208) (ELM 514.22)

Annual leave or leave without pay may be requested tor condnions (a). (b). or (c) In section C
above. Annual leave. sick leave. or annual may be requested tor condnion (d). The supervisor
may require the employee to substitute accrued annual or sick leave tor LoWOP. Postal leave
policies and applicable labor agreements provide that this is an administrative decision based
on the needs of the efTl'lOyee. the needs of the Postal service, and the cost of the Postal
service.

Sick leave Is available only tor the employee's own heatth condition or tor exposure 10, or
caring for. a family member with a contagious disease ruled as requiring quarantine, or
restriction of movement of the patient for a particular period by Ihe heatth authorities having
jurisdiction.

G. FAMILY MEMBER DEFINITION (825.113)

(a) Spouse: Husband or wife as defined or recognized under state law for purposes of marriage
In the state where the employee resides.

(b) .fareDl: A biological parent or individual who has or had day-tCHlay responsibllnies to
care for and financially support the employee when the employee was a child.

(c) Son or Daughter: A biological. adopted. or foster child. stepchild. a legal ward. or a
child for whom the employee has day-to-day responsibilnles to care for an financially
support. who is under age 18, or age 18 or older and incapable of self-care due to a mental
or physical disability.

H. HEALTH CARE PROVIDER DEFINITION (825.118) (ELM 513.364)

Doctor of Medicine or other attending practitioner.

I. SERIQUS HEALTH CONDITION DEFINITION (825.114)

For purposes of FML.A, a serious health condnion must be documented and involves enher (a).
(b). (c), (d). (e). or (f) as follows:

(a) An overnight. or longer. stay in a medical care facility. including any related periods of
incapacity, recovery, and subsequent treatments in connection with or consequent to such
inpatient care; or

(b) A period of Incapacity (i.e., inability to work, attend school or perlorm.other regular ­
daily activnies due to the serious heaith condition, treatment therefore, or recovery
therefrom) of more than three consecutive calendar days, and including any subsequent
treatment or period of incapaci1y relating to the same condition.lIJa1.a.Is2 involves:

(ij Treatment two or more limes by a heaith care proVider, by a nurse or physician's
assistant under direct supervision of a heaith care provider. or by a provider of
heaith care services (e.g.• physicaltherapisl) under orders of, or on referral by a
heaith care provider; or

Treatment by a health care provider on at least one occasion which resuits in a
regimen of continuing treatment under the supervision of the heaith care provider.
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Examples ot such regimen ot continuing treatment includes, a course of preSCtfption
medication (e.g., an antibiofic) or therapy requiring special equipment to resolve or
alleviate the hea~h condition (e.g., oxygen). A regimen of continuing treatment that
includes the taking of over·the-counter medications such as aspirin, antihistamines,
or salves; or bed-rest, drinking tluids, exercise, and other similar activ~ies thai
can be in~iated w~hout a visit to a hea~h care provider, is not, by itseK,
sufficient to constitute a regime of continuing treatment for purposes of FMLA leave.

(c) Any period of Incapacity due to pregnancy, or for prenatal care.

(d) Any period of incapacity or treatment for Incapacity due to a chronic condition which may
not require a visit to the health care provider for each absence, but:

(I) Requires periodic visits for treatment by a health care provider, or by a nurse or
physician's assistant under direct supervision of a health care provider;

(i1) Continues over an extended period ot time (including recurring episodes ot a single
underiying condition; and

(iii) May cause episodic rather than a continuing period of incapacity (e.g., asthma,
diabetes, epilepsy, etc.).

(e) A Period of incapacity which is permanent or long-term due to a condition tor which
treatment may not be effective. The employee or family member rrust be under the continuing
supervision of, but need not be receiving active treatment by, a hea~h care provider.
Exa~les include Alzheimer's, a severe stroke, or the terminal stages ot a disease.

(1) Any period of absence to receive multiple treatments (including any period ot recovery
theretrom) by a hea~h care provider or by a provicler ot health care services under orders
of, or on referral by, a health care provider, either tor restorative surgery after an
accident or other injUry, or for a condition that would likely result in a period of
incapacity of more than three consecutiVe calendar days in the absence of medical
intervention or treatment, such as cancer (chemotherapy, radiation, etc.), severe arthritis
(physical therapy), kidney disease (dialysis).

Conditions for which cosmetic treatments are administered (such as most treatments for acne or
plastic surgery) are not "serious health conditions" unless inpatient hospital care is required
or unless corrptications develop. Ordinarily, unless co~lications arise, the common cold, the
flu, ear aches, upset stomach, minor ulcers, headaches other than migraine, rOutine dental or
orthodontia problems, periodontal disease, etc., are exampies of conditions that do not meet the
definition of a sericus health condition and do not qualify tor FMLA leave. RestoratiVe dental
or piastic: surgery after an injury or removal of cancerous growths are serious health condition
provided all the other conditions of this regulation are met. Mental illness resulting from
stress or allergies may be sericus health conditions, but only if all the conditions of this
section are met. '

~ance abuse may be a serious health condition if the conditions of this section are met.
However, FMLA leave may only be taken for treatment for substance abuse by a health care
provider or by a provider of heaith care services on referral by a heaith care provider. On the
other hand, absence because of the el1l)loyee's use of the substance, 'rather than tor treatment,
does not quality tor FMLA leave.

J. NEEDED TO CARE FOR A FAMILY MEMBER WITH A SERIOUS HEALTH CONDITION (825.116)

The medical certification provision that an employee is "needed to care tor" a family member
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encompasses bom ptlyslcal and psychological care. It Includes situations where, for exal1l>le.
because of a serious health condition. the family mentler is unable to care for his or her own
basic medical, hygienic, or nutrltlonal needs or safety, or is unable to transport hirnseff or
hersen to the doctor. ete. The term also includes providing psychological comfort and
reassurance which would be beneficial to a child, spouse, or parent with a serious heafth
condition who is receiving inpatient or home care.

The term also includes situations where the employee may be needed to fiil in for others who are
caring for the family member. or to make arrangements for changes in care, such as transfer to a
nursing home.

An elJllloyee's intermitlent leave or a reduced leave schedule necessary to care lor a family
member includes not only a situation where the family member's condition Itseff is Intermittent.
but also where the employee is only needed Intermittently - such as where other care is
normally aVallable, or care responsibilities are shared with another member of the family or a
third party.

K. LEAVE TAKEN ON INTERMITTENT OR REDUCED SCHEDULE BASIS (825.203, 825.204. 825.117.
825.306)

Leave may be taken intermittently or on a reduced wor!< schedule when medically necessary as
describild in the health care provider's certffication 01 the serious health concfrtion. Also,
the treatment regimen and other irnormatlon described in the certification meelS the requirement
for the medical necessity of intermittent leave or a reduced wor!< schedule. ElJllloyees needing
intermittent FMLA leave or a reduced wor!< schedule must attempt to schedule their absences so as
to have the least disruption to the elJllloyer's operations. In addition, the elJllloyee may be
assigned to an alternative position with equivalent pay and benellts that better accommodates
the el1l>loyee's intermittent or reduced wor!< schedule.

After the birth or placement of a child, FMLA leave may be taken intermitlently only ff the
supervisor agrees, except when the mother or child has a serious heafth condition.

L. FLSA EXEMPT EMPLoyEES (825.206)

An el1l>loyee exempt from Falr Labor Standards Act (FLSA) normally may not take leave In less than
one day increments. However. FMLA leave taken on an intermittent or reduced wor!< schedule basis
can be taken in less than one day increments without attecting the employee's FLSA exempt
status.

M. NOTICES TO EMPLoyEES (825.300. 825.301)

WH Publication 1420 (lormerty USPS Poster 43). "Your Rights under the FMLA 011983" must be
permanently posted at each postal facility in a prominent position where It can be readily seen
by el1l>loyees and applicants tor employment. See Appendix IV.

For each leave request submitted in writing or orally, the employer must provide the following
irnormatJon within 2 days of determining that the absence qualnies as FMLA leave:

(a) Whether or not the absence is designated as FMLA leave;

(b) any additional documentation the elJllloyee needs to furnish; and

(cl the type leave. Le., annual leave. sick leave, or leave without pay to be charged.
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If the employee is not at worK, the information must be mailed to the employee's home address.
The information should be provided on the employee's copy of form PS 3971, "Request for or
Notification.of Absence", wrth a copy of Publication 71, "Notice for Elll'loyees Requesting Leave
for Conditions Covered by the Family and Medical Leave Act".

N, NOTICES EMPLOYEES PROVIDE FOR FORESEEABLE FMLA I EAVE (825.302)

An elll'loyee should request leave 30 days before FMLA leave is to begin if the leave is
foreseeable. If 30 days is not practicable, the request should ordinarily be made within 2 days
of when the need for leave becomes known to the employee.

The errployee need not mention FMLA, but only state that leave is needed for an expected birth or
adoption, tor example. The supervisor shOuld question the ellllloyee further if it Is necessary
to have more information to determine if the leave is being sought for a FMLA covered condition,
Medical certification may be reqUired to determine if the leave is because of a serious health
condition.

When planning medical treatments or to care tor others, the employee must consuit wrth the
supervisor and make a reasonable effort to schedule the leave so as not to unduly disrupt
operations, subject to the approval of the heaith care provider,

O. NQTJCES EMPLOYEES PROVIDE WHEN FMLA IS NOT FORESEEABLE (825.303)

When the approximate timing of the leave is not foreseeable, the employee should request leave
as soon as practicable under the circumstances. The request is to be made no more than 1 or 2
worKing days atter the need for leave becomes known, except in extraordinary circumstances.

The ef11)loyee need not specify, or even mention FMLA, but only staie that leave is needed. In
such cases the supervisor is expected to obtain any additional required information through
informal means. The employee or spokesperson will be expected to provide more information as
soon as practical.

P. MEDICAL CERTIFICATION TO SUPPORT FMLA LEAVE (825.305, 825.306, 825 Appendix B,
Form WH-380 and its Attachment)

Certification by the heaith care provider is required for leave requested to care for a
seriously III tamily mell'ber or because of the ellllloyee's own serious health condition. No less
than 15 calendar days can be allowed for the employee to provide the certitication. When the
certifICation is found to be incorrplete, the employee is to be advised and provided a reasonable
oppot1lJnity to cure the deticiency.

No spec.ific form is required for medical certification. Documentation trom the employee's
attending physician or other attending practitioner is acceptable in any tormat. However, the
DOt. optional form WH-380, certification of Health Care Provider, tound as Appendix II of this
material, provides the required information. In any case the documentation should contain the
following:

(a) The heaith care provider's name, address, phone number, and type of practice, and the
patient's name.

(b) A certification that the patient's condition meets the FMLA definition of serious health
condition, supporting medical facts, and a brief statement as to how the medical facts meet
the definition's criteria.
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(c) Approximate date the serious heatth condition commenced, tts probable duration, and the
probable duration of the patient's present incapacity, Hdifferent.

.
(d) Whether the e~loyee will need to take leave Intermtttently or to work on a reduced schedule

as a result of the serious health condition; and Hso, the probable duralion of such
schedule, an estimate of the probable nunt>er and Interval between episodes of Incapacity,
and period required tor recovery, Hany.

(e) For pregnancy or a chronic serious health condition: whether the patient Is presently
Incapacttated and the likely duration and frequency of episodes of incapacity.

(f) For employee's own condition, Including pregnancy or a chronic condition: whether the
employee Is Unable to perform work of any kind; any parts of the employee's job he or she is
unable to perform; and Hthe employee must be absent from work for treatment.

(g) If additional or continuing treatments are required: nature and regimen of the treatments,
an estimate of the probable number, length of absence required by the treatments, and actual
or estimated dates of the treatments Hknown.

(h) II leave is required to care for a family member with a serious health condition: whether
the patient requires assistance for basic medical or personal needs or safety, or for
transportation; or Hnot, whether the employee's presence to provide psychological comfort
would be benefICial to the patient or assist In the patient's recovery; and probable
duration of the need for care or an intermittent or reduced work schedule basis. The
employee Is required to indicate on the form the care he or she will provide and an estimate
of the time period.

Q. ADEQUACY OF MEDICAL CERTIFICATION IS QUESTIONED (825.307)

When certHication is submitted with the information noted above missing, the employee may be
requested to provide the additional information. However, Han e~loyee submits a col1lllete
certifICation signed by the health care provider, the supervisor may not request additional
information from the employee:s health care provider. A health care practitioner representing
the Postal service, though, may contact the employee's health care provider, with the employee's
permission, tor purposes of c1arHication and authenticity of the medical certirlCation.

II an employee is on FMLA leave that is running concurrently with a workers' compensation
absence, and the provisions of the workers' compensation statute perrott the employer or the
employer's representative to have direct contact with the el1lllOyee's workers' compensation
health care provider, the employer may follow the workers' compensation provisions.

A supervisor who has reason to doubt the validity of a medical certHication may require the
employee to obtain a second opinion at the Postal service's expense. Pending receipt of the
second (or third) medical opinion, the employee Is provisionally entiUed to the benefits and
protection provided by the Act. II the certifICations do not ultimately establish the
employee's entitlement to FMLA leave, the leave shall not be designated as FMLA leave and may be
treated as leave under leave policies. The Postal service is permitted to designate the health
care provider to furnish the second opinion, but the selected heatth care provider may not be
employed on a regular basis by the supervisor. The employer may not regularly contract with or
otherwise regularly utilize the services of the health care provider fumishing the second
opinion unless the e~loyer is located in an area where access to health care is extremely
limited.

If the opinions ot the employee's and the employer's designated health care providers differ,
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the su?"Nisor may r"quire \h" employ"" \0 obtain certification from a third health care
provider, again at the Postal Service's expense. This third opinion shall be final and binding.
The third health care provider rnJst be designated or approved jointly by the supervisor and the
employee. The supervisor and the employee rnJst each act in good fa~h to alle~t to reach
agreement On whom to select for the third opinion provider. Wthe Postal Service does not
attempt in good fa~h to reach agreement, the Postal Service will be bound by the first
certification. If the employee does not attempt in good fa~h to reach agreement, the e~loyee

will be bound by the second certification. For example. an employee who refuses to agree to see
a doctor In the specialty in question may be failing to act in good fa~h. On the other hand,
an employer that refuses to agree to any doctor On a Us! of specialists in the appropriate
field provided by the e~loyee and whom the employee has not previously consulted may be failing
to act in good faith.

The Postal Service is required to provide the errployee w~h a copy of the second and third
medical opinions, where applicable, upon request by the employee. Requested copies are to be
provided w~hin two business days unless extenuating circumstances prevent such action.

If the employee is required to obtain e~her a second or third opiniOn the Postal Service will
reimburse the employee or family member for any reasonable "out of pocket" travel expenses
incurred to obtain the second and third medical opinions.

R. RECEFIT!FICATION OF MEDICAL COND!TIONS (825.308)

Requests for recertification may be made at any reasonable interval, but .l1ll1 more often than 30
days or until the minimum duration specified by the health care provider has passed unless:

(a) The e~loyee requests an extension of leave;

(b) Circumstances described by the previous certification have changed significantly (e.g., the
duration of the Illness, the nature of the illness. complications); or

(c) The employer receives information that casts doubt upon the continuing validity of the
certification.

The employee mJst provide the requested recertification to the employer w~hin the time frame
requested by the employer (which must allow at least 15 calendar days after the e~loyer's

request). unless ~ is not practicable under the particular circumstances to do so despite the
employee'S diligent, good faith efforts.

Any recertification requested by the employer shall be at the e~loyee'sexpense unless the
employer provides otherwise. No second or third opinion On recertification may be required.

S. EMPLOyEE FAILS TO SATISFY CERTIFICATION REQUIREMENTS (825.311)

In the case of foreseeable leave. an employer may delay the taking of FMLA leave to an employee
who fails to provide timely certification after being requested by the supervisor to furnish
such certification (i.e., within 15 calendar days, if practicable). until the required
certification is provided. When the need for leave is not foreseeable, or in the case of
recertification, an employee must provide certifICation (or recertification) within the time
frame requested by the supervisor (which mJst allow at least 15 days alter the supervisor's
request) or as soon as reasonably possible under the particular facts and circumstances. In the
case of a medical emergency, It may not be practicable for an employee to provide the required
certification within 15 calendar days. If an employee fails to provide a medical certificatiOn
within a reasonable time under the pertinent circumstances. the employer may delay the

-9-
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emplOy....·" con\\nua'lion 01 FlI/Il.A leave. It \he employee never produces the certification, the
leave is not FMLA leave.

T. CIRCUMSTANCES ALLOWING DELAY OR REFUSAL OF FMLA LEAyE OR REINSTATEMENT
(825.312)

(a) If an employee fails to give timely adval1C8 notJce when the need for FMLA leave is
foreseeable, the ellll/oyer may delay the taking of FMLA leave until 30 days after the date
the ellllloyee provides notice to the supervisor of the need for FMLA leave.

(b) If an employee fails to provide in a timely manner a requested medical certification to
substantiate the need for FMLA leave due to a serious heatth condition, continuation of FMLA
leave may be delayed until an employee submits the certificate. If the employee never
produces the certification, the leave is not FMLA leave.

(c) If an employee fails to provide a requested filness-for-duty certification to return to
worl<. an employer may delay restoration until the employee submits the certificate.

(d) An ellllloyee has no greater right to reinstatement or to other benems and conditions of
employment than if the empioyee had been continuously employed during the FMLA leave period.

(e) If im employee unequivocally advises lI1e employer either before or during the taking of
leave that the employee does not intend to return to work. and the employment relationship
Is tenninated, the employee's entitlement to continued leave and restoration ceases unless
the ellllloyment relationship continues. for example, by the employee remaining on paid leave.

(I) An ellllloyee may not be required to take more leave than necessary to address the
circumstances for which leave was taken. If the employee is able to retum to worl< earlier
than anticipated. the employee shall provide the employer two business days notice where
feasible; the employer is required to restore the employee 011C8 such notice is given. or
where such prior notice was not feasible.

(g) An ellllloyee who fraUdulently obtains FMLA leave tram an ellllloyer is not protected by FMLA

- 10-
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LIST Of TOPICS COVERED IN REGULATIONS FOR THE
FAMILY AND MEDICAL LEAYE ACT Of 1993

SUBPART A - WHAT IS THE FAMILY AND MEDICAL LEAVE ACT,
AND TO WHOM DOES IT APPLY?

SECTION

825.100 What is the Family and Medical Leave />ct?

825.101 What is the purpose of the Act?

825.102 When was the Act effective?

825.103 How did the Iv:;t affect leave in progress on, or taken before, the effective date of the
Act?

825.104 What employers are covered by the Act?

825.105 In determining whether an employer is covered by FMLA, what does ij mean to eflllloy 50
or more employees for each working day during each of 20 or more calendar wol1<weeks In
the current or preceding calendar year?

825.106 How is ~JOint el!1lloyment" treated under fMLA?

826.107 What is meant by "successor in interest"?

825.108 What is a "public agency"?

825.109 Are Federal agencies covered by these regulations?

825.110 Which eflllloyees are "eligible" to take leave under fMLA?

825.111 In determining if an employee is "eligible" under FMLA. how is the determination made
whether the employer employs 50 employees within 75 miles of the work sije where the
employee needing leave is employed?

825.112 Under what kinds of circumstances are employers required to grant family or medical
leave?

825.113 What do "spouse, "parent," and "son and daughter" mean for purposes of an employee
quaHlying all take FMLA leave?

825.114 What is a "serious health condition" entijling the employee to fMLA leave?

825.115 What does it mean that "the efll)loyee is unable to perform the functions of the position
of the employee"?

825.116 What does ij mean that an employee is "needed to care for" a f"mily member?
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825.117 For an employee seeking Intennittent FMLA leave or leave on a reduced leave schedule,
what is meant by 1he medical necessity lor" such leave?

825.118 What is a ·heallt\ care provider"?

SUBPART B • WHAT LEAVE IS AN EMPLOYEE ENTITLED TO TAKE UNDER THE
FAMILY AND MEDICAL LEAVE ACT?

825.200 How much leave mayan employee take?

825.201 If leave Is taken for the birth of a child, or for placement of a child for adoption or
foster care, when must the leave be concluded?

825.202 How much leave may a husband and wife take if they are employed by the same errployer?

825.203 Does FMLA leave have to be taken all at once, or can it be taken in parts?

825.204 Mayan employer transfer an employee to an ·altemative position· in order to
accommodate intennittent leave or a reduced leave schedule?

825.205 How does one determine the amount of leave used where an employee takes leave
intennittently or on a reduced leave schedule?

825.206 Mayan employer deduct hoUrty amounts from an employee's salary, when providing unpaid
leave under FMLA, withoUt affecting the employee's qualifications for exemption as an
executive, administrative, or professional employee, or when u1i1izing the fluctuating
workweek method for payment of overtime corrpensation, under the Fair Labor Standards
Ad?

825.207 Is FMLA leave paid or unpaid?

825.208 Under what ciraJrnstances may an employer designate leave, paid or unpaid, as FMLA leave
and, as a result, count it against the employee's total FMLA leave entitlement?

825.209 Is an employee entitled to benefits while using FMLA leave?

825.210 How may employees on FMLA leave pay their share of health benefit premiums?

825.211 What special health benefits maintenance rules apply to multi-employer health plans?

825.212 What are the consequences of an employee's failure to make timely health plan premium
payments?

825.213 Mayan employer recover costs it incurred for maintaining ·group health plan· or
non-heallh benefits coverage during FMLA leave?

825.214 What are an ernployee's rights on returning to wor\<. from FMLA leave?

825.215 What Is an equivalent position?
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825.216 Are there any IimKations on an e~loyer's obligation to reinstate an employee?

825.217 What Is a "key efll)loyee"?

825.218 What does 'substantial and grievous economic injury" mean?

825.219 What are the rights of a key empioyee?

825.220 How are employees protected who request leave or otherwise assert FMLA rights?

SUBPART C - HOW DO EMPLOYEES LEARN OF THEIR FMLA RIGHTS AND OBUGATIONS,
AND WHAT CAN AN EMPLOYEE REQUIRE OF AN EMPLOYEE?

825.300 What posting requirements does the Act place on employers?

825.301 What other notices to employees are required of employers under the FMLA?

825.302 What notice does an e~loyee have to give an employer when the need for FMLA leave Is
foreseeable?

825.303 What are the requirements for an employee to furnish notice to an employer where the
need for FMLA leave is not foreseeable?

825.304 What recourse do e~loyers have Ke~loyees fail to provide the required notice?

825.305 When must an employee provide medical certKication to support FMLA leave?

825.306 How much information may be required in medical certifICations of a serious health
condition?

825.307 What mayan employer do K it questions the adequacy of a medical certKication?

825.308 Under what circumstances mayan employer request subsequent recertKications of medical
conditions?

825.309 What notice mayan employer require regarding an e~loyee's intent to return to work?

825.310 Under what circumstances mayan employer require that an employee submit a medical
certKication that the employee Is able (or unable) to retum to work (e.g .• a . -.- .
"1i!ness·for-duty" report)?

825.311 What happens K an e~loyee fails to satisfy the medical certKication requirements?

825.312 Under what circumstances may a covered employer refuse to provide FMLA leave or
reinstatement to eligible e~loyees?
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SUBPART D· WHAT ENFORCEMENT MECHANISMS DOES FMLA PROVIDE?

825.400 What may employees do who believe that their rights under FMLA have been violated?

825.401 Where may an e~loyee lile a complaint 01 FMLA violations wtth the Federal govemment?

825.402 How is an e~loyer notified 01 a violation 01 the posting requirement?

825.403 How mayan employer appeal the assessment 01 a penalty for willful violation of the
posting requirement?

825.404 What are the consequences 01 an employer not paying the penalty assessment after a
final order is used?

SUBPART E· WHAT RECORDS MUST BE KEPT TO COMPLY WITH THE FMLA?. ,

825.500 What Records must an e~loyerkeeptocomplywtth the FMLA?

SUBPART F· WHAT SPECIAL RULES APPLY TO EMPLOYEES OF SCHOOLS?

SUBPART G • HOW DO OTHER LAWS, EMPLOYER PRACTICES, AND COLLECTIVE
BARGAINING AGREEMENTS AFFECT EMPLOYEE RIGHTS UNDER FMLA?

825.700 What If an employer provides more generous benefrts than required by FMLA?

825.701 How does FMLA aftect Federal and State anti-dlscriminalion laws?

SUBPART H • DEFINITIONS

825.800 Definitions.

Appendix A to Part 825 - Index

Appendix B to Part 825 • certifICation of Health Care Provider

Appendix C 10 Part 825 • Notice to E~loyees01 Rights under FMLA (WH Publication 1420)

Appendix D to Part 825 • Prototype Notice: Employer Response 10 Employee Request tor
Family and Medical Leave (Form WH-381)

Appendix E to Part 825 • IRS Notice DisaJssing Relationship Between FMLA and COBRA
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Certfficalion of Health Care Provider
(Family and Medical Leave Act of 1993)

1. Employee's Name:

2. Patient's Name (ff different from e~loyee):

3. The attached sheet describes what ~ meant by a ·serious health condnion· under the Family and
Medical Act. Does the patient's condition qualify under any of the categories described? If so, please
check the applicable category.

(1)__(2)_(3)_(4)_(5)_(6)~or None of the above_

4. Describe the medical facts which support your certfficalion, including a brief statement as to how the
medical facts meet the criteria of one of these categories:

5.a. State the approximate date the cond~ion commenced, ;wei the probable duration of the condnion (and
also the probable duration of the patient's present incapacny' ff different):

b. Will n be necessary for the e~loyee to take time off from work only intermnlently or to work on
a less than full schedule as a resutt of the condition (induding for treatment described in ttem 6 below)?

If yes, give the probable duration:

c. If the condition Is a chronic condition (condition 14) or pregnancy, state whether the patient is
presently incapacitated and the likely duration and frequency of episodes of incapacity:

6.a. If additional treatments will be required for the condnion, provide an estimate of the probable
nunber of such treatments.

If the patient will be absent from work or other daily activities because of treatment on an inlermment
or part-time basis, also provide an estimate of the probable number and interval between such treatments.
actual or estimated dates of treatment ff known, and period required for recovery ff any.

b. If any of these treatments will be provided by another provider of heatth services (e.g., physical
therapist), please state the nature of the treatments.

c. If a regimen of continuing treatment by the patient is required under your supervision, provide a
general description of such regimen (e.g., prescription drugs. physical therapy requiring special
equipment):

1.Here and elsewhere on this form, the intormation sought relates only to the condition for which the
employee is taking FMLA leave.

2."lncapacity: for purposes of FMLA, is defined to mean inability to work, attend schocl or perform
other reg.Jlar dally activities due to the serious heatth cond~ion, treatment therefor, or recovery
therefrom.

Fora wa-380
Deceaber 1994
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7.a. If medical leave .$ required for the employee's absence from wor1l because of the e~yee's own
conditJon (Including absences due to pregnancy or a chronic condition), Is the employee unable to perform
wor1l of any kind? __

b. If able to perform some wor1l, Is the elll'loyee unable to perform any one or more of the essential
functions of the employee's job (the employee or the elll'loyer should supply you with Information abOUt
the essential job functions)? __ If yes, please lis1the essenflal functions the employee is unable to
perform:

c. If neither a. nor b. applies, is it necessary lor the employee to be absent from wor1llor treatment?

8.a. If leave is Is required to care for a family merrtler of the employee with a serious health
condition, does the patient require assis1ance lor basic medical or personal needs or safety, or lor
transportation?__

b. If no, would the employee's presence to provide psychological comfort be beneficial to the patient or
assist In the patient's recovery?__

c. If the patient will need care only intermittently or on a part-time basis, please Indicate the
probable duration of this need:

(Signature of Health Care Provider)

(Address)

(Type of Practice)

(Telephone number)

To be completed by the employee needing family leave to care lor a family member:

State the care you will provide and an estimate of the period during which care will be provided,
Including a schedule if leave Is 10 be taken intermittently or if it will be necessary for you to wor1l
less than a full schedule

(Employee signature) (date)
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A "Serious Heatth Condttion" means an illness. injury. impainnent. or physical or mental condttion
that in\lOlves one of the following

1. Hospttal Care

Inpatient care (I.e., an overnight stay) In a hospttal. or residential medical care faclltty. including
any period of incapactty or SUbsequent treatment in connec1ion wtth or subsequent to such inpatient care.

2. Absence Plus Trealmem

(a) A period of incapactty of more than three consecutive calendar days (including any subsequen1
treatment or period of incapactty relating to the same condttion), that also involves:

(1) Treatment3 two or more times by a heatth care provider. by a nurse or physician's assistant under
dired supervision of a heatth care provider, or by a provider of heatth care services (e.g., physical
therapiS1) under orders of, or on referral by, a heatth care provider; or

(2) Treatment b* a heatth care provider on at least one occasion which resutts in a regimen of
con1inuing treatment under the supervision of the heatth care provider.

3. Preqnancv

Any period of incapactty due to pregnancy, or fa r prenatal care.

4. Chronic Condttions Requiting Deatments

A chronic condttion which

(1) ReqUires periodic vistts for treatment by a heatth care provider, or by a nurse or physician's
assistant under direc1 supervision of a heatth care provider.

(2) Continues over an extended period of lime (including recurring episodes of a single underlying
condttion); and

(3) May cause episodic rather than a continuing period of incapactty (e.g., asthma, diabetes,
epilepsy, etc.).

5. permanenl/Lono-tenn Condttions Smiting Supervision

A period of incapactty which is permanent or Iong-tenn due to a condttion for which treatment may not be
effedive. The elllJloyee or family merTber rnuS1 be under the continuing supervision of, but need not be
receiving adive treatmen1 by, a heatth care provider. Examples include Alzheimefs, a severe stroke, or
the tenninal stages of a disease.

3.Treatment includes examinations to detennine Wa serious condttion exiS1s and evaluations of the
condttion. Treatment does not include routine physical examinations, or dental examinations.

4.A regimen of continuing treatmen1 includes, for example, a course of prescription medication (e.g., an
antibiotic) or therapy requiting special equipment to resolve or alleviate the heatth condition. A
regimen of treatment does not include the taking of over-!he-eoun1er medications such as aspitin,
antihistamines, or salves; or bed-reS1, drinking fluids, exercise. and other similar activities that can
be inttiated without a visit to a heatth care provider.
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6. Multiple Treatments (Non-Chronic Condttjons)

Arrf perlod of absence to receive ITlJltiple treatments (Including any perlod of recovery therefrom) by a
health care provider or by a provider of health care services under orders of, or on referral by, a
health care provider, either for restorative surgery after an accident or other Injury, or for a
condition that would likely result in a perlod of incapacity of more than three consecutive calendar days
In the absence of medical intervention or treatment such as cancer (chemotherapy, radiation, etc.).
severo arthrills (physical therapy), kidney disease (dialysls).

M-1271
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PUBLICATION 71. NOTICE FOR EMPLOYEES REQUESTING LEAVE FOR
CONDITIONS COVERED By THE FAMILy AND MEDICAL LEAVE ACT.
ISSUED APRIL 1994. IS CURRENTLY BEING UPDATED TO INCLUDE
COVERAGE FOR TIME SPENT ON COP AND OWCP.

Copies of the April, 1994 issue are to be used until the new one is available.
Those are available and may be obtained from the Material Distribution Centers.
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Your Rights
under The

Family and Medical Leave Act of 1993

M-1271

FMLA roquir.. cowrod employens to provide up to 12 weeka of ...,paid, job-prolected leave to "lligible" employe.. for certain
family and medical reason•. Employe.. a... eligible if they have wor1ced for a cov.red employer for allea.t1 year, and tor
1,250 houns over the previous 12 months, and if th.... a ... at least 50 employe.. within 75 mile•.

REASONS FOB !AlQNG LEAVE' Unpaid leav. mu.t be granted for any olthe 10Howing ...aaons:

• Ie ca... for the employ.... chid aflBr birth or placement for adoption or 1001.r care;

• 10 care lor the employ..•• spoua., aon or daught.r, or parent. who he. a serious h.alth condition; or

• tor a .eriOus health condition that mak•• the employaa unabla to perform th. employ..•• job.

Alth. employ..•• or .mploye(. option, certail kind. of paid leav. may be aub.liIuted for unpaid I.av.,

ADVANCE NOnCE AND MEPICAL CERlJACATlON: Tha employ.. may be required to provido advancoleavo notice and
medical c.rtification. Taking 01 'eavo may be denied il noquiramenrs are not meL

e The employ.. ordinarily must provide 30 days advance notice wh+n tho leave i& "lorooOMblo.·

• An omployor may require modical certification to aupport a request for leav. because of a seriou. health condition. and
may require .econd or lhird opinion. (atth. employ.t. expense) and a li1n... for duly ropcrt to r.tum to worle.

JOB BENEATS AND PROTECTION:

• For th. duration of FMLA leavo, tho .mployar must maintain the .mploy.... haalth covaraga und.r any group
health plan,

• Upon r.tum from FMLA leava. most amploy... must ba restored to lha~ original or equivalent position. with
equivalont pay. ben.fits, and oth.r .mployment tarms.

• Tho USe of FMLA leave cannot result in the Iosa of any employmant benafitthet accrued prior to the .tart of an
employ.a·.leav••

UNLAWFUL ACTS By EMPLOYERS: FMLA make. " lonlawful for any amp/oy.r to:

• intarf.re with, restrain, or deny the .xerclae of any right proYided und.r FMLA

• dischelllo or diecriminata against any person lor opposing any practice made ...,lawful by FMLA or involvement in any
proceeding under or relating 10 FMLA

ENFORCEMENT:

• !h. U.S. D.partment of Labor i. authoriZed Ie inv.stigat. and resolve complaints of violation•.

• An .Ugibl. employ•• may bring a civil action againsl an empIoy.r for violation•.

FMLA doe. not &Reel any Federal or Slate law prohibiting discrimination, or aupensed. any Stat. or local law br COlI&ctiVe
belllaining agr..ment which pIOVid.. v.....tar family or medical leave rights.

FOB ApomONA1. tiFOflMAnON' Contocllhe n_l offte- of lhe W_ ond Hour 0MaJ0n, n.1ed In moot~
d1roclori.. under U.s.Go_~ Dopann-t of Labor.

US DEPARTMENT OF LABOR
EMPLOYMENT STANDARDS ADMINISTRA110N
WAGE AND HOUR DIVISION
WASHINGTON DC 20210

WH Publication 1~
June 1VIl3
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Notice for Employees Requesting Leave for Conditions
Covered by the Family and Medical Leave Act

Under the Family and Medical Leave Act (FMLA), employees have certain obligations to provide notice andlor
other information to their employers, Failure to provide such notice or documentation could result in denial of
leave or other protections afforded under the Act.

I. Qualifying Conditions - The FMLA provides that employees meeting the eligibility requirements
must be allowed to take time off for up to 12 workweeks in a leave year for the following conditions:

1. Because of the birth of a son or daughter (including prenatal care), or to care for such son or daughter. Entitlement for
this condition eXfires 1 year after the birth.

2. Because of the placement of a son or daughter with you for adoption or foster care, Entitlement for this condition
expires 1 year after the placement.

3, In order to care for your spouse. son. daughter, or parent who has a serious health condition. Also. in order to care for
those who have a serious health condition and who stand in the position of a son or daughter to you or who stood in the
position of a parent to you when you were a child.

4. Because of a serious health condition that makes you unable to perform the functions of your position.

II. Eligibility - To be covered by FMLA. you must have been employed by the Postal Service for a IOtal of
at least one year and must have worked a minimum of 1,250 hours during the 12-month period before the date
your absence begins.

III. Type of Leave or Pay - Absences counted toward the 12 workweeks allowed for the qualifying
conditions can be anyone or combination of the following:

1. Time off you take as annual leave, sick leave. and/or LWOP in accordance with currenc leave policies and co(]ective
bargaining agreements.

2. In the case of job-related tnjuries or illnesses, time off during which you are receiving continuation of pay (COP) and/or
time during which you are placed an the Office of Workers' Compensation Program (OWep) payroll.

IV. Documentation - Supporting documentation is required for your leave request to receive fmal approval.
Documemation requirements may be waived in specific cases by your supervisor.

1. For qualifying condition (1) or (2), you must provide lhe birth or placement date.

2. For condition (3) or (4), you must provide documentation from the health care provider stating:
a. The health care provider's name, address, phone number, and "type of practice, and the patient's name.

b. A certification mat the patient's condition meets the FMLA definicion of serious health condition, supporting medical
facts, and a brief statement as co how the medical facts meet the definition's criteria.

c. The approximate date the serious health condition commenced. itS probable duration, and the probable duration of the
patient's present incapacity, if different.

d. Whether you will need to take leave intermittently or to work on a reduced schedule as a result of the serious health
condition: and if so, the probable duration of such schedule. an estimate of the probable number of and the interval
between episodes of incapacity. and the period required for recovery, it any.

e. For pregnancy or a chronic serious health condition: whether the patient is presently incapacitated and me likely
duration and frequency of episodes of incapacity,

continued
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continued

f. If additional or continuing treatments are required: the nature and regimen of the treatments, an estimate of the
probable number of treatments: the length of absence required by the treatments. and actual or estimated dates of the
cre::uments, if known.

g. For your own serious health condition. including pregnancy or a chronic condition, whether you are unable to perform
work of any kind. parts of job you are unable to perfonn. and if you must be absent for treatments.

h. To care for a family member with a serious health condition: whether the patient requires assistance for basic medical
or personal needs or safety. or for transportation; or if not, whether your presence [0 provide psychological comfort
would be beneficial to the patient or assist in the patient's recovery. Jnd the probable duration of the need for cJ.re or
an intermiaent or reduced work schedule basis. You must indicate on the form the care you wiH provide and an
estimate of the time period.

3. If the serious health condition is a result of ajob-related injury or iHness. the documentation requirements are provided
separarely.

4, If the time off requested is to care for someone other than a biological p:.trem or child, appropriate explanation of the
relationship may be required.

Supporting information that is nOI provided at the time the leave is requested must be provided within 15 days.
unless this is not practical under the circumstances. If the Postal Service questions the adequacy of a medical
certification. a second or third opinion may be required. These are obtained off the clock. However, the Postal
Service will pay for these opinions. plus reasonable 'out of pocket' travel expenses incurred to obtain the
opinions.

During your absence. you must keep your supervisor informed of your intentions to return to work and status
changes that affect your ability to return.

V. Benefits
Health Insurance - To continue your health insurance during your absence, you must continue to pay the
"employee portion" of the premiums. This continues to be withheld from your salary. If the salary for a pay
period does not cover the full employee portion. you are required to make the payment. If this occurs, you will
be advised of the procedures for payment. Failure to make the required payments will result in loss of coverage.

Life insurance - Your basic life insurance and any optional life insurance that you carry will continue while in a
pay status. In an LWOP status these are continued at nO cost to you for one year. After one year in a no-pay
status this coverage is discontinued; and. you will have the option to convert the coverage to an individual policy,

Flexible Spending Account (FSA) • If you participate in the FSA program. see your employee brochure for the
tenus and conditions of continuing coverage during leave without pay.

VI. Return to Duty
At the end of your leave. you will be returned to the same position you held when the absence began (or a position
equivalent to it), provided you are able to perform the functions of the position and would have held that position
at the time you returned if you had not taken the time off.

In order to return to duty, if the absence is due to your own health condition and exceeds 21 calendar days. or is
due to e~posure to communicable or contagious disease, mental or nervous condition, diabetes, cardiovascular
disease. epilepsy. or a condition involving hospitalization. you must submit medical evidence of your ability to
return to work before returning to work. You must submit medical certification stating unequivocally that you are
fit for full duties without hazard to yourself or others. or indicating the duties which you are capable of
performing. The medical certification must contain detailed reports with sufficient data to make a determination
that you can return to work without hazard to yourself or others. A Postal medical officer or contract physician
evaluates the medical report and makes the ftnal determination of suitability for return to duty.
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