Service was doing more in
an simply adjusting EEOQ

it was also ting to ad-
inatances adju , CONCHr-
B under the terms of its con-

trogation of the |
; anum‘gzmam Section

e vaﬁn’g‘ !oun‘disths.t the
8 engaged in, and is engag-
bor practices in violation of

do not dispute

broviso so See. 0ta) of the Act
fght to 1 to
out the intervention of the
ve., con-
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tative the opportunity to be present at the
adjustments, we shall order it to cease and
desist from this conduct. We shsall also pro-
hibit the Respondent from raising or other-
wige asserting the unlawfully obtained EEQ
grievance settlements reached with the in-
dividual employees a3 a bar to the contrac-
tual grievance and arbitration procedures,
so that in those cases where the Respondent
negotiated settlements with individual em-
ployees without the Union's notification or
participation but has not yet asserted the
settlements as a defense to contract griev-
ance processing that unlawful conduct may
be effectively remedied. With respect to the
case in which the Respondent successtully
asserted an EEQ settlement a5 & defense in
a contract grbitration proceedings, we shall
adopt the judge's recommended remedy,
Thus, we shall order the Respondent to take
all appropriste steps to reconvene the Otler
arbitration or to hold the arbitration de
novo, &5 provided by the judge, and to pay
the Union for gll reasongble increased ex-
penses resulting from its assertion of the
Otler EEQ gettlement as a contract defense
in the manner set forth in his recommended
remedy. In this wva‘.; the ststus quo ante
may be restored. We shall also order the
Respondent to afford the Union the oppor-
tunity to be present at any attempts fo ad-
just contractual grievances.

A- new notice which conforms withk our
Order shall be issued, and we shall require
its posting at both the Phoenix and Colum-
bus facilities. Like the judge, we do not find
nationwide posting to be warmanted,

U.S. POSTAL SERVICE —

UNITED STATES POSTAL SER-
VICE, Columbus, Ohio and POSTAL
WORKERS, AFL-CIO, COLUMBUS
AREA LOCAL, Case No. 9-CA-
18366(FP), September 30, 1986, 281
NLRB No. 139

Before NLRB: Johansen, Bahson,
and Stephens, Members.

REFUSAL TO BARGAIN Sec. 8(a)(5)

— Adjustment of grievances — Civil
Rights Act of 1964 — EEO claim at
precomplaint stage — Union’s pres-
ence »54.17 »71.18 »54.659 »100.4049
»100.0751

U.S. Postal Service violated LMRA
by failing to give union opportunity to
be present at settlement of suspended
female employee’s claim under Title
VII of Civil Rights Act of 1964 at pre-
complaint stage of proceedings, where
claim covered matter that was subjeect
of pending contractual grievanece-ar-
bitration proceedings. Union's LMRA
right to be present at adjustment of
grievances . must prevail over Equal
Employment. %’?Emmw Commis-
sion (EEOC) a istrative regula-
tions mandating anonymity of ag-

B i L R T PPN -

ggeved empiloyee at precomplaint
S .

ORDER Sec. 10(c)

— Refusal to bargain — Remedy
»56.502 »56.03 »56.01

Employer that unlawfully failed to
provide union with opportunity to be
present at settlement of suspended fe-
male employee’s claim under Title VII
of Civil Rights Act of 1964 and that
successfully asserted unlawfully ob-
tained settlement as defense in arbi-
tration proceedings is ordered (1) to
take — jointly with union if it is will-
ing — all appropriate steps to recon-
vene arbitration proceedings or to hold
arbitration de novo, waiving all de-
fenses not ripe at time of original arbi-
tration and withdrawing from recon-
vened arbitration, or not presenting at
any de novo arbitration, any a.r%;’-
ment that settlement defeats, dimin-
ishes, or otherwise weakens union's
claims under collective bargaining
agreement, and (2} to pay all reason-
able increased expenses of union and
arbitrgtor resulting from delzy in ar-
bitration caused by assertion of settle-
ment as defense.

{Text} The Union and the Respondent
have been parties to successive collective-
bargaining agreements covering postal
clerks, as well as certain other employees of
the Postal Service, for & number of years,
including & contract which was effective
from 21 July 1978 to 20 July 1981. This
contract contained a final and binding
grievance and arbitretion provision.

About 10 July 1981, distribution clerk Re-
gina M. Woaods, g1 employee included in the
he unit covered by the parties’ con-
tract, was given notice of & 1g-day suspen-
sion by the Respondent for being “Absent
Without Leave.” About 13 July 1981, Woaods
filled & grievance regarding the suspension
under the grievance-arhitration procedure
tneludea in the es* contract. The griev-
ance was denied by management at steps 1
and 2 of the grievance procedure. There-
after, abloa?rt{t.:g ga‘.lll%ximln' ‘Woads ﬂl‘elr_:léu 1
precomp, qual oyment Opportu-
nity (EEQ} form a.neggxg dis inatory
treal;nt:oentageeause of mce;)?crllld sex g‘ith rg
spect. to. suspension w was the su
Ject of her contract grievance.

About 18 September 1§81, an agreement
entitled “Pre-Complaint Withdrawal of
Complaint’™ was gigned by Woods and EEQ
Counselor Barbara J. Johnson on behalf of
the Respondent. Such withdrawal wgs
based on partial relief for the substantive
matter complained of in Waods’ precom-
plaint form. S cally, the final resolu-
tion provided that the Postal SBervice would
withdraw the 10-day suspension and re-
move it from Wi * record, that there
would he no payment of back wages, and
that Woods would withdraw her complaint
of discrimination. Neither the Union nor
any of its representatives participated in or
were notified of the proceedings culminat-
ing in the resolution of Woods' EREO elaim,
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The Unifon continued pursuing Woeods’
contract grievance through the cantractual
grievanece and arbitration procedure. The
Union maintained in the grievance that the
disci) " aetion was unjust and anwar-
ranted, and sought backpay to make Woods
whole for 8)] her losses. The contract griev-
ance was based, in part, on an alleged viola-
ﬁonutthemndﬁsenmmagig cla.useofthte
parties’ collective-bargaining agreemen
About 18 February 1982, when the griev-
ance had reached the arbitration stage, the
Respondent asserted the EEO Pre-Com-
plaint Withdrawal of Complaint as a de-
fense to the arbitration praceedings on the
contract grievance. On 22 February 1983,
Arhitrator Linda Di Leone Klein issued an
award holding that the contract grievance
was not arbitrable because of the EEC Pre-
Complaint Withdrawal of Chm laint ex-
ecuted by Woods. Accordingly, denied
the grievance on ths basis.

-Contentions Parttes: 'The

of the parties
meethatthelegs“ssueemlsedhythis
case are ldentical ta those presented in Pos-
tal Service, 281 NLREB No. 138, 123 LRRM

1308 ( t. 30, lﬁaﬂ}.mdurgethntthiscase
' becmsx:lgeredleomomi

tantly with that pro~
ceeding. That case presented the Board
with the question whether the Union must
be given the opportunity to be present when.
the Postal Service a.djusts or attempts to

adjust ﬂuﬂl : (EEOQ)} com-
plaints the igﬁvkdual unit employees

- when the same incidents or course of con-
- duect comprising those cornplaints are con-

currently the subject of contractusal griev-
ances.

“The General Counsel asserts that the Re-
spondent’'s conduct of raising a precom-
piainit resolution of an employee's EEO
clalm reached without natice to, or pa.rtici—

-pation of, her collective-

bargaining

sentative as & defense in & contract arbitm-
tion proceeding violates Beetion 8(a)(5) and

{1} of the Act. That assesrtion is premised on
the position that it is a violatian of Section
Bem){5) and (1) for an employer to ust
em ees” grievances wi t permitting
th mﬂecﬁv&bargﬁ:ﬁng representative
{pom-nm “‘y to bhe present at such adjust~
&S required hy Section 8(a) of the Act.
“The Respondent submits that it did no

more than offer a legitimate, goodfaith af-

firmative defense at arbitration. It claims

-that to prechule the assertion of such a

defense deprives the Postal service of its
right to present a. de(emse and unjustly de-
prives and usu from the arbitrator the
right to decide issue. The Respondent
argues that precluding the assertion of a

defense ﬂm&?gs. rather than alds, the

The Charging maintains that an
employer- should not ?ermlstted to pre-
empt arbitration proceedings under a col-

lective-bargaining a.greemenf. with a settle-

ment arrived at in unilaterally established

" internal EEO proceedings. In: its brief to the

Board: in 281 NLRB No. 138, 122 LRRM
1209, referred to in its memorandum in this
pmceedﬂns, the Charging Party asserts that
the unilateral grievance adjustment pro-
hibited by Bection 9(a) of the Act occurred

when the document was signed, but that
the E’ED set.tlement was not. apparent as a

- grievance adjustment until the Postsl Ser-

vice gsserted it as a defense hefore the arbi-
trator.

Analysie and Conclusions: As stated, the
parties agree that this case is controlled by
the Board’s decision in 281 NLRB No. 138
123 LRRM 1209, which issued today. As
fully set forth in that decision, we find that
the elear statutory mandate of Beetion 9¢a)
of the National Labor Relations Act must
grevaﬂ aver EEQ administrative regula-

uiring anonymity of the complain~
precomplaint stage of an EEO
roceeding. Accordingly, we find that the
Posta.l Service violated Section 8(a)(5) and
(1) of the Act when it adjusted a contract
grievance with employee Woods without af-
fording her collective-bargaining represen-
tative the opportunity to be present at the
adjustment as requ.tred by Section 8a) of
the Act.* See, e.g., 'Top Mfg. Co., 249 NLRB
424, 104 LRRM 1118 (1980). and cases cited
therein, cited in Postal Service, 268 NLRB
876, 877, 115 LRRM 1108 (1984).*

Remedy: Having found that the Respond-
ent has engaged in and its engaging in un-
fair labor practices in violation of Section
8(a)5) and (1) of the Act, we shall order the
Respondent to cease and desist therefrom
and to take certain afirmative action de-
signed to effectuate the policies of the Act.

As we have found that the Respondent
unlawfuily adjusted a contractual griev-
ance without giving the employee’s collec-
tive-bargaining representative the opportu-~
nity to be present at the adjustment, we
shall order it to cease and desist from this
conduct. We shall also order the Respond-
ent to afford the Union the opportunity to
be present at any sttempts to adjust con-
tractual grievances.

In order to return the ‘farr.ies to the posi-
tion in which they wowld have been hut for
the Respondent’s unlawful conduct, we
shall order the Postal Service, Jointly with
the Union if it is willing, to take all appro-
priate steps to reconvene the Woods’ arbi-
tration or, in the alternative, to hold the
arbitration de novo, waiving all defenses
not ripe at the time of the original arbitra-
tion and s cally withdrawing from the
reconvened arbitration, or not presenting at
any de novo arbitration, any argument,
made directly or indirectly, that Woods'
EEO settlement defeats, diminishes, or oth-
erwise weakens the Union's claims under
the collective-bargaining agreement.

The Postal Service sha.l] a.lso pay all rea-
sonable increased expen of the Union
and the arbitrator clenr]f and specifically
resulting from the delay in the arbitration
caused as a result of the successful but
improper assertion by the Postal Service of
the Woods' EEO settlement as a defense.
The sums owing, if any, shal! be computed
as prescribed in F. W, Woolworth Co., 30
NLRB 289, 26 LRRM 1185 (1950), and shall
bear a.ppmprla.t.e- interest. to be calculated in
accordance with the formulas set forth in

a.nl: at

*AE in 281 NLRB No. 138, 123 LRRM 1209, we
find the allegations of the complaint sufficiently

broad to auﬁ;:eart cur finding that the violation
occurred at. time of the grievance adjustment,
rather than at the time the settlement was assert-
ed as a contract grievance delense The complaint
in this proceeding generally tracks that in Case 8
i-;nc.“ 16503(P). 281 NLRB No. 138, 123 LERRM

' Member Johansen does not find thx.t attempt-
ing to adjust a grievance necessartly violates the
Act. See Postal Bervice, 281 NLRB No 138, 123
LRRM 1208.
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WORTHS STORES

rids { Corp., 331 R
LRRM 1070 (19'11}..
uire tk

Lo pos urnb
ity in order to fully
their right.s and the outcome |

WORTHS STORES —

Louis, Mo. and LEATH
WORKERS, AFL-CIO,
JOINT BOARD, Case No.
September 30, 1886, 281 NI
Before NLRB: Dotson
Babson and Stephens, Me

ELECTION Sec. %)

— Election Interferei
»63.5633

Union did not interfere
when it sent employees
T oy "umﬁ"““““

P
which employees could
structing employees o
“Rasemary,” and (d) cont
duction of NLERB officia
“3" mark on “Yes"” box,
decument does not suffic
iy union as source of a
Document did not tend
ployees into believing th
vored union, where (1) it
reasonable for an 'Slaﬂ
that Board would in
tory headings and indivic
tations on its offieinl
even if document's sec
ing covers some of san
dressed in Board's notic
its partisan stanece is rea
(3) it is clear that samjy
bheen cut from another fo
to partisan material;
does not appear “offic
union leaflet matled earlj
ees identified “Rosema
union organizer and
fhone numbers as found

n question.

After the union won al
employer filed objectiuns
In thel absence of

dat
employer’s Objection 2 b
fText] The Regional Direc
ed t the Emnlm’s
mge!g and that l%
bhased on his ﬁndinz that &
mile ballot circulated by
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Rosemary, | (d) containing repro~
duction of NLRB official ballot with
“X" mark on “Yes" box, even though
document does not suficiently identi-
fy union as source of altered baliot.
Document did not tend to mislead em-~
ployees into believing that Board fa-
vored union, where (1) it would be un-
reasonable for an em to assume
that Board would in congratula-
tory headings and individusalized salu-
tations on its official publications; (2)
even if document's section on -
ing covers some of same issues ad-
dressed in Board's notice of election,
its partisan stance is readily ap s
(3) it 18 clear that sample lot has
bheen cut from another form and added
to partisan
does not appesar “official”; and (
union leaflet mailed earljer to employ-
ees identified Ty Behrman'' as
ﬂjhone numbers as found on document

question.

After the union won an election, the
employer filed objections.

In the absence of exo{g:ions. the
Board adopts, pro forma, reglonal

material; 4) documeng

WORTHS STORES 123 LRRM 1115
Bteel Corp.., 331 NLRE 661, 04 tended to mislead emp into belteving
LERRM 10’!3‘(107’0‘- uire the " that the Board favored tioner. We
Pp:t.hoﬂga&ﬁ?&mmmomad; b’mﬁeumtstmm"'m
&uruhumdthegutmdthhmw nndmmudwsuou?bkmnmns
April 1088. The document was | in:
enveiopes which included the Petitioner's
name and return addresa. At the ::Ra the
twice npm bold 1] IMI o mr
ters, a m& u«m«rﬁm
WORTHS STORES — aation, Tegarding - secreb o Aok,
WORTHS STORES CORP, 8t mmm “:.Mm mdm. j «c:lnl;
Mo. and LEATHER elsction; & list of benefita for which employ-
WO AFL-CIO, MID ees can ; and instructions for em-
JOINT BOARD, Case No. 14-RC-10088, with questions to eall “Rosemary™
30, 19686, 281 NLRE No. 160 at home and work telephone numhers
'ore NLRB: Dotson, . w&;’?mg}trm%
Babson and Stephens, Members, ma -v" afficial "dlmmemp;t po in
ELECTION Sec. 8(¢) ras placed above the Do name
— Election interference »62.5631 0 BPPor O N oo, e o o Sn
S oo G T v ooaen (e witcess
Union did not interfere with election - en
when it sent empl document. () o which megmwm&?
Bole. prir, () Lot benefits for Sddress or ldentifed the Petitioner as the
. _ pind
which employees could (@ 1N FIal he oatnets furthor stased Shas he
stracting employees to call

In his mwmm-
tially PUrsLAn M'sma%'-
ais in SDC Investment, 274 NLRR No. 78,

118 LRRM 1410 (Feb. 28, 1985), that the
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