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7.8, POSTAL SERVICE, Case No.
19~CA~16908(P), January 22, 1985

From Harald J. Datz, Associate Gen-
eral Counsel, Division of Advice, to
Jonhin D). Nelson, Director Region 1§

— DMserimination »32,74 »52.01

Employer did not violate Section
8(a)3) of LMRA when it became party
to joint employer-union “employee in-
volvement program,” which prdvided
in part for workteams that were to
identify workplace problems and sug-
gest solutions, and in which only
union members could participate. (1)
Workteams may supplement union’s
collective hargaining activities, and
therefore union is privileged to desig-
nate employee members of teams and
also to demand that only union mem-
bers be allowed to serve as employee
representatives of teams; (2) training
and pay provided for participation are
not benefits impermissibly tied to
union membership but are merely in-
cidental to performance of collective
bargaining functions by empioyee
members of workteams. .

{Text] This case was presented for adviee
as to whether the II.8. Postal Service (the-
Employer) violated Section 8¢a)3) of the Act ,
when it became a party to a joint Employer-
Union “Employee Involvement Prograrm'”
which Hmited unit empleyee participation
in the program to National Association of
Letter ers {the Union) members.'

FACTS: In Septernher 1982, the Employer-
and the Union estabiished an Employee In-
volvement Program which provided In part
for the formation of employee and manage-
ment “workteams™ whose proposed func-
tion wes to identily and suggest solutions to
workplace problems, with the oversll goal of
{improving the quality of worklife.

A brochure which was issued jointly by
the Emplover and the Unlon to g&ll employ-
ees ained that the workteams would be
composed o! managers, employees and at
least ohe Unden steward. Employees who
serve as members of & workteem receive 18

hours of training prior to thelr service.

Each workteam meets for one hour per

week: each amployee is pald at his or her

regular rate of pay for that hour.
During the developmental stages of the
program, the Union Insisted that only
Union members be allowed to apply for and
serve on & warkteam. This demand became
part of the final program agreed upan by
the Employer and the Union.

Brochures explaining the program have
stated that only non-coniractual jssues
may be addressed by the workteams and
that none of the recommendations meade by
the warkteams may interfere with or negate
the National or Local collective-bargaining
agreements between the Unlon and the Em-
ployer. The recommendations of the work-
team were to be presented ta and saccepted
or rejected by the Employer's managers who
were not obligated to bargain with the
warkteam. Additionally, the Union and the
Ernployer have expilcitly stated that the
Employee Involvermnent Prograrn is entirely
separate {rom coliective bargaining, isnot a
replacernent for collective bargaining and is
not a substitute for the contractusal griev-
snce procedure. Notwithstanding this, con-
trary to the prior statement, there is evi-
dence that the Union and the Employer
expect mandatory topics of bargaining to be
discussed by the workteam. For example,
the Employee Invoivement Frogram gulde-
line booklet contains a statement that one
af the goals of the program is, ‘‘crection of
working conditions and a work atmosphere
that is self-satisfying for the letter carriers
by giving them the apportunities to influ-
ence thelr work environment' (emmphasis
added). The exarnple that the program bro-
chure gives of a possible workteam topic is &
discussion of charnges in and recommenda-
tion about the starting times of bargaining
unit letter carriers.

The i{ncidert which forms the basis for
the instant Section &(a}3) charge occurred
on Juiy 10, 1984, On thet date, the Employer
held & meeting of all of its employees ab its.
Anchorage, Alaska facility. The purpose of
the meeting was to intreduce the Employee
Invelvement Program to Anchorege em-
playees and to select participants for g
worktegm at that facility, During the meet-
ing, an Employer representative told the
employees that only Union members could
becomne workteam participants. At the close
of the meeting employees who were interest-
ed in serving on a warkteam were instruct-
ed to place a piece of paper with their name
on it into a hat which was being circulated.
The Charging Party in the instant case is
not a Union member snd therefore was not
permitted to place his name in the hat.
After drawing the names for the hat. only
four of six available positions were filled by
tnterested employees. However, the Charg-
ing Party was not permitted to fill either of
the two remalning warkteam vacancles. As
s result, on July 14, 1984, the Charging
Party filed the [nstant Section 8(a}3)
charge.’

v ACTION: We have concluded that the
Section B(a)3) charge should be dismissed,
absent withdrawal. The Unlon was privi-

» leged to demand that only Union members

' Footnote omitted in original.
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be chosen to serve on Employee Involve-
ment Program workteams because these
teams will potentially be engaging in collec-
tive bargalning. Therefore, the Employer
did not viclate Section 8(a)(3) of the Act by
agreeing to and enforcing such a limitation
on employee participation in the Employee
Invglvement Program,

It is well settled that a union has the sole
authority to choose its agents for collective

. bargaining and that the choice of union

agents Is an internal union matter.” There-
fore, if the Employee Involvement Program
workteam has coliective bargaining respon-
sibilities, the Union could lawfully choose
its employee representatives on the
waorkteam.

We have concluded that the workteams
will in fact be discussing topics of collective
bargaining. One of the goals of the Employ-
ee Involvement Program is the involvement
of letter carriers in the “creatisn of working
conditions. .. Moregver, one of the exam-
ples given as & possible topic for the work-
teams concermS changing work starting
times for bargaining unit employees. This
topic is clearly one for collective bargaining.
Thus, even though the Union gnd the Em-
ployver have stated that the Emplovee In-
volvemnent Program is to be separate and
distinct from the collective-bargaining pro-
cess, that separation will apparently not he
matntained, in fact, since the Union snd
the Employer appear to expect the work-
teams to discuss collective-bargaining to-
pics and to make reeommendations which
will affect terms and conditions of employ-
ment, The fact that the Union has agreed
that the Employver ¢an accept or reject
workteam propossls without engaging in
further negotiations with the workteam
does net warrant a contrary conclusion,
since it is possible that the recommendation
of the workiesm may prompt the Employer
to change its position on the disputed sub-
ject. Therefore, since the workteams may
supplement the Union's collective bargain-
ing activities, the Union is privileged to des-
ignate the empioyee members of the work-
teams and rlso to demand that only Union
members be allowed to serve as employee
representatives on the workuieam.. Conse~
quently, the Employer did not violate Sec-
tion 8(a)(1) of the Act by acquieseing in the
Union's demand that only Union members
be allowed to participate in the workteam as.
emplovee representatives.’ .

Finally. we note that it could be argued
thai the training and pay provided for par-
ticipation on & workteam are employee
benefits which the Employer denied ta the
Charging Party merely because he is not a
Union member atid therefore. the Employer
has diseriminated against the Charging
Party in violation of Section 8(a)3): Howev-

: Qates. Brothess, Ine,. 135 WLEB 1295 49
LRRM 1876 ¢1062): Sears, Roebuck & Co., Inc., 138
NLRB 471, 51 LRRM 1327 (1962); Procter and
Gamble Manufacturing, 237 NLRB 747, 8 LRRM
1245 (1978 Howland Hook Marine Tefminal
Corp., 263 NLRB 453, 111 LRREM 1001 (1982) 5t.
-liggel-plﬂsa ‘rlrospital. 269 NLRB No. 147, 116 LRRM

1¢ 3
" Although the Employer asserts that the Em-

ployee Involvement Program Is not a substitute for

the collective-bargsining process, it seems clear
from the evidemce to date that the Program ls
designed to supplement that process.

er, slnce we have concluded that the train-
ing and the pay will be provided for the
purpose of alding the Union to engege in
collective bargaining, the training and pay
should not be viewed as s grant of employee
benefits impermissibly tied to Union mem-
bership. It is more appropriate to view the
training and pay as lawful because they are .
merely incidental to the performance of col-
lective-bargaining functions by employee
members of the workteam.*

For all of the above reasons, the Section
8{a}(3) charge should be dismissed, absent
withdrawal.

OHIO CRANKSHAFT AND CAM-
SNAFT DIVISIONS OF PARK-OHIO
INDUSTRIES, INC., Case /No.
8-CR{-17795, February 14, 1985 ’

From Harecld J. Datz, Associatd Gen-
eral Qpunsel, Division of Advice, to
Fredertick J. Caiatrello, Director Re-
gion 8

— Refulal to bargain »54.7552

EmployeN did not viola Section
8ax5) of DMRA by its post-strike
withdrawal &f contract offet and sub-
stitutionn of ‘offer less fgvorable to
union, even though strike/ was unfair
labor practice \strike. Ewhployer had
valid business justificatigh; employer's
unfair labor prac{ices, tilough serious,
were not as egregius as/those involved
in Harowe Servo Opntyols (105 LRRM
1147), and employer fdid neot make
statements indicatihg that offer was
withdrawn in ordeyY to undermine
union.

[Tert] This case was fulmitted for advice
as to whether the Empioye) violated Section
B(aX$5) of the Act by fwithdrawing an out-
standing contract offer and substituting a
more regressive proposal after weathering
an,unfair labor pragtice stri

FACTS: The ployer a&ny{ the Wnion
were parties to callectivey, bargaining
agreement coverirg & single ukit of OCCO
Division and Tocte Division employees at
two of the Empldyer's plants im\Ohio. The
Union struck the Employer or) July 11,
1983, after the pArties’ collective bargaining
agreement expijred and the Uniorl rejected
the Employer's final offer for g rew con-
tract. The Region has determined that the
strike Is an funfair labor practice\ strike
based, inter glia, on the Employer's ynlaw-
ful closure ¢t its Tocco Cleveland DiVision
and relocafion of hargaining unit wokk to
the Emplofer's Boaz, Alabama facilityy In

*8ince ghis is not a case involving a grant \of
supersenflority. it is unnecessary to decide whethd
Priryleg Cooperative, Inc. 219 NLRB 656, 8
LRRM/¥T37 (1975, enf. 531 F.2d 1162, 91 LRRM
2929 ¢3d Cir. 1976), privileges this grant to collec-
tive-hargaining negotiators as well as to those whoe
heip pdminister collective-bargaining agreements,

"‘The Tocco Division has been the subject of
extehsive litigation before the Board, which con-
tiniyes to date. See Tocco Division of Park-Ohio
Industries. Inc.. 257 NLRB. 413, 107 LRRM 1498
(!931]. enfd. 702 £.2d 624, 112 LRRM 3088 (6th Cir.
1953). S




