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COUNSEL
SA..~UELJ. COHEN

WASHINGTON, D. C. ClPPICE
1912 StlNDERI.A.ND PUCE. N. W. 20036
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IiENRY WEISS
ROBERI' S. SAVE1.SON

.-
Mr. Francis J. Conners
Vice-President
National Association of

Letter Carriers
100 Indi.ana Avenue, N.W.
Washing,ton, D. C. 20001

Dear Frank:

I enclose a letter that I have written today to
James Edgemon which should be of general interest. Unless
you di,sagree,' 1 think it would be ap~ro,priate to distribute
copies of this letter to all the NBA s and resident officers.

Sincerely yours,

KES/ms

cc: Vincent R. Sombrotto

•



November 30. 1981

•:ElD'arWBUs
:Ba.m:z E. SlKox
~M.B1!:mux
lioSD'1' S.!kvnscnr
E,trGD'E S. P'BIZ1»)UN
STUsmrB. MOI.D01'
M1cJun. E. A1l1ti...H

J.ua:s V. MoBOU
X!:1TB E. 'SBCVL4B:
JAr P: LzvT·WAJl]t!3r
J~I1tLcD1SOX
R!cJwm N. GrrazJIQ
PE'ma ED»...
B*n.u S.Ms~C1t
RIca:..RII M. Su:rzmt
FR.Un:LD K. Moss

COHEN, WZISS AND SIM.ON
CO:ONSELLORS~ L4.w

330 WZST 42 STXEl';T

Np Yomr.. N. Y: 10036

lam) 583 ·«00

M 00546

00trR'5.1%.

s.urnn J. Com::N
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RB:Nln' WEISS
ROBme' S. S4.vm.sQl(

Mr. James Edgemon
Natia'nal Association of

Lette,r Carriers
2300 Oalamont Way. #211
P.O. Box, 1269

• Eugene. Orego,n 97440

Re:' Role .of Shop Stewards During
Interrogation of Employees
by Po,stal Inspecto'r

Dear Jim:

This is to follow up on our telel'hone conversation
today concernin.g a grievance you are handling. The grievance
involves an, interrogation of a letter carrier by postal in
spe.ctors. During the interrogation the interrogator required
the carrier I' 5 shop steward to remain silent. '!"he carrier had
~arlier requested representation by the steward during the in- '%
terrogation.

As we dis cussed. the conduct of the inspector that
you described was clearly unlawful under the National Labor
Relations Act. ltecent decisions of the National Labol:" Rela
tions Board and the United States Court of Appeals for the
Ninth Circuit established that:. (1) when an employee being
intervi.ewed by an employer is confronted by a reasonable risk
that discipline would be imposed. the employee has a right, to
the assistance of - not mere pr'esence of - a \mion represe'n.ta
tive; and (2) that an employer violates the Act when it tlre
fus res] to, permit. the representative to speak. and relegat res,]
him 'to the role of a passi:ve observer. n

..
'.",-.,,;
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Mr. James Edgemon
Page 2
November 30. 1981

Enclosed are copies of these recent decisions.

Sincerely yours,

k~.
I~i th E. Secular

KESlms .

Enclosures

cc: Vincent R. Sombrotto
Francis J. Conners
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TEXACO

eG.u.se me reQuested 1"ej;lrese%ltat1cn 1t the In
vestlpton mume",. He founc it unneces
sary to pus on the &llention.. Iince. in f1nd
inr the Weinp.rten vioation. be orderecl the
same maJr.e-whole remedy which he would.
lave ordencl 1! the dJJch.&:n itae1! wert
found to be unl&w1ul. In oW' view, t.be Ad·
min1str&tive Law Ju~ Ihould. not have re
tusted to PUS on the indepcdent 6<1.)(1) aJle
p.t1bn limply bec&we the remedy for 1t
would De the same as tne remedy for the
viol&t1cc be found. OUr review of the evI·
dence. bowever. leads us to concluQe t.h&t the
General Coumel b.U not shown that~
field. V/'U d.iachar'fed because she requested ..
re~resenta.tive. Ra.ther, the evidence shows
t.ha.t her d1Ieh&rre wu motiva.t8d by Re
spondent's belie! th.l.t sbe had ~roper11
a.dJusted. telephone ca.llL AecordinilY. the
c:ompla.1nt With respect too th1s Illep.tion 11
d.1smlssed.

Fin£lly. Respondent LIld the Genera.]
Counsel have both excepted to the AdmJnU..
t.n.t1\1e LaV/' Judie's recommended remedy
wherem the Aodmi.nistrative LaV/'Judle or
dered b&cttpay a.nd reinstatement for Ha.t
field.. The General Counsel urres th&t the
AcimJ.nl.m'atlve La~ Ju~e should also hJ,ve
ordere<1 R.espondent to lU'Ute and remove
trcm its records &nd fUes the na.tement
~\'en by Ela.t!ield to Lawshe as well as all ref
erences to a.ny discipliIw'Y 1.Ct10tl IJis1nr out
o! the events of Ma.rch 1, HI7S. Respondent.
on the oUl.er hand, arrues t.h&t reinst&te
ment and back:pay~ lmPnlPU, since there
15 no !iDcUni tha.t Hl.tfield was dileh&rled
for request1nr representa.tion,cr even th&t
the disch&rle viola.ted section 8(I.Xl) of the
Act. We tbere.fOZ'c ruch the Ques~on 01 the
proper remedy 1er Respondent's u:D1&wful
rdusaJ. c! Ra.t!leld's reques-. tor a represetl·
taUve U an investiptory Interview.

We t.h1nk the a.nswer to the QU~m is a
limple one. The Board hu authority to ~'.
store the status QUO ante wbere restora.t1on
is neeess6-~' to '"undo the effects of Viola.·
tions of the Act,"lf an~ where tl:I.e remedy is
"well desirned to prOmote the pclicies Of the
Act. "11 Here. Respondent'S un:lu;1ul inter·
VieVi' of Ha.tfield resulted m I. con1ession
which Respondent then usecI as the buts tor
c1i.Ich&rt'lni Ela.t!ielci. Accor4inc1r. we tbJDk
it apJ:lTOSlr1a.te. in order to reet1tr the harm
wh.lch resulte<l from the unla.wful l.n.terVtn:,
to rraot the remedy of reinsta.tement and
b&ell;pay. In so dolni. we hold that.. where
the GenenJ Counsel shows th&t an unl&wtul
uWest!ptorr internn- has OCCUITed and
tha.t the employee was c1ise:1plined or cliJ
chl.tt'ec1 for conduct ~..h.ich wu t.he tub}ect
of the lntervie'·. the curcien then .hUts to
the ezlU)loyer to she'll' that lts decision to Cis·
eipline or disch&rle wa.s not b&Sed on InlOt·
ZIl&t1on wh.leh It obt.&ined a.t the interView.l'

In the tnstant ea.st,the General Counsel
showed t!at a.n unl&v;1u1 Intervte'l' had QC.

M 00546
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JEN'XINS, MEMBER, concurrinc.
CTe::t) ! Join themajortty In orduinr tha.t

Respondent reinState cary Aml HAtfield
With ba.ckPa.y Ina eXl)~e a.n~' reco:'d.s cia}·
tnr with her disc:hute. I would. however.
Jr:'I.Ilt the reQuiJite make-",-hole remedy for a.
Weinprten viola.tion when the Genen.1
Cou.nsel shows that an unl&w1ul intervie...
ha.s occurred. and thJ.t the employee W,IoS dis
dpllDed or dischuled for conduct Which V/'&:i
the au'tlje::t of the unla.v;1ul interne.... Sinct!
such WIoS the ea.se here respeetinr Bat!leld, "
the remec1y proctded in this Decision is the
&ppropI'il.te one..

TEXACO-

TEXACO. INC.. Ana.eortes. WLSn.
and On... CEEMlCAL & ATOMlC
WORKERS. LOCAL 1-591. AFL-ClO,
Case No. 19-CA-9950. AU~ 27, 1980.
251 h"'LRB No. 63

Will:iaJ:. 'I'. Grimm. for GetlenJ Coun
sel; John R. Tadlo<:k, ~"er, Colo., for
union; Wlllia.m D. Evans, Los Anreles.
ca.l1!•• tor employer; AdminLstra.tive
L&9.'Jud,e Gearre Christensen..

Before NLRB: Fa.nn1nr. Cb.a.1rma.n;
Jenkins, Penello, and Truesdale, Mem
ben.

Th'TERFERE:-tcr See. S{aHI)
-Empl,oyee irnervie\\'''' 50.~28
Employ~w,as entiUed to unlo'n re,r'e

sentation a.t meetini'Ol.1th supervisor:

It 8llC&1Ue the cU'Cw::.st&llct$ of t.ht l::ll.eT\·ie'&" &:Ill
ciilcham nn fullY lIu'&Llcl. alIcl btcalUe Ru;>Ond·
nlot did comf fo",'ud '1Ul the ,\·uIGl~ U 1.0 tilt
IlIuJ.S fer lu C1ecWon. 'S"I !inc! It wm«eaa.l'Y LO ~•
open and 1'I1II&ZIc! UW elM I.C the Adm1Z\iltr&l.h-e
W'lIi" JI.IOlf for a hftl'lDl em U1lS ISSUe.

• That Goa 1'10\ mUll- nowner. uw.c. 11 BaLf~ld
aecepu rtlN\&\CIZla'l\' RaPondcnl lJ l~.rer fM'f·
closed Innn~ her JOT mlPJ'Qllerb' MJ\lJ\·
InS the pruonen'~ 1C CIUlonOt.h~. ,IIQ lOon
the ba.a1s or ~. lNorma.Uon otl\&lJWIllro~ Ult In
Lll"I'lu' 0/ March \. TlUJ proc:edUft l"mlecUes tnt WI'
fur labor Pfl,C'tlec. "nil' DraeF\'\nI Ruponodllnt'.
rUnt 1.tI d1Iclrlll.ne &nil 4Adl,.,., ILl 'rmJ)JoyrQ. to
IOnC U 11.1 acrJcm.J I6Cl '10\ CI:\l'l.U'&9Cne Usc Ac1.
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Th"TERFI:RENCE See. S(~~(l)

-Employe<e interview'" 50.128
Em.ployer did not Viol&.._~ LMRA whe%l

it permitted. union represe~~~t1ve to be
present durin, meetiIli bt.;;'een em·
ployee and supervisor but in:.~.,ted that
representative remlJn s:1lent. ,l} In the
vie"" o! Members Jen.ll:ins aJld Trues
dale. supe.-visor did not ~o beyond sim
ple, ~ria.l act of .lmpasL."'i; cllici
pUne that had beeJ:l determined in fin&l
and b1nd.inc manner prior to lntervievt.
and there.tore employer W&S not re
Quired to turn1sh employee with union
represent&tion a.t mterv1ew; (2) Chair·
man Fam1in&' and Member Penello find
tba.t supenrtaor did not eng~e employ
ee in 1J:11 form 01 di~ogue or in·
terehan,e tha.t could be termed an ''m.
terview."

105 LRRM 12iO

(1) In the view of Members Jenkins and
Truesdale.. a.nemployee l.!i not entitled.
to union representation a.t meetings
tha.t ha.ve sole pu..rpose of 1mpo~
predetennined discipline, but here em·
ployer went beyond act of imposing ctis
ciplinewbeIl it sou&ht and secured em·
ployee's admission of possible miscon
duct; (2) Chairman Panning and Mem
ber Penello find that employee was en
titled to union representation re
prdless of v.hether interview js termed
"<1isciplinary" or "invesl.1,ptory."

-Employee interne~''''50.728
Employer th&t was conduet1ni em·

ployee intU\ie~ of the sort that ,enti·
tles employee to ba.vew::l.ion representa·
tive present Violated LMR.A when it
perm1tted un1oD. representa.ti~·e tea.t
tend on condition tha.t he rem.ain silent
throUirh~ut internew.

ORDER Sec. lOlc)

-Reprilund - Remedy'" ~6.1)1

Employ,er tha.t p.ve employee repri
mand after eonduetUlg interview a.t
which emploree waswi:~w:fullY denied
UI110n representa.tion ,~ oriiered to ex·
PWlIe aJl re.ferences to repl"imand from
its record.s.
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TEXACO

1 RIsllondent'l 1W'ldin( lnstructlon 31 requ1nl
cnJtamell to pw:e the lcckIni llot\1Cf on aDY
o~tlnl eQWpmUit tht)' aft tu1ftn~3' Hn'ld!ll,

I Guldin_tTl &CCCIunt af \he _UDlIS -.en~r

co~lloTa~ br c.utaeh. Accof1llnf Ul Deuueh.
LImlcll -went thrauh I~ all .. , U;ll&lnecl ...h&t
happened . . • UlC«I me ...bat baPpc%M(l [&:14) col.1l
me h1a aide &Ild m)' &141. R

• QrecDCll.I,h WIU1I..s tAu be NtlU'Md 21) 1llIll.u.t.ee
mwr. wbucu SIaLIT JlloKild UIc lim, c1ClMr to JO
mDIUtolL

II Il&WT bad becI 1M swJect of ..-.val tar'Uc
~u aM~ -mDc 1* work -.
d~ .

M 00546
105 LRRM 1241

CD October 28, 19n, h1r summcned &Lt·
er to bi5 oUlce 1ar the purpose af l.mJ)OSinf
the three-d&y auspemion. When Sla.ter ar·
ri1il'!ed &t PI.1r'1 office. SlAt.er' mea it the
meet1nr involved Qileiplll::l•• h1r "lillecl.thU
it did. Sll.ter tbm ukecl10r wucm repraen·
ta.t1on ana~ ~ested Fn.nt
Mum ot the Union's Workmen'l Comm1tue
to represent him.. h1r er&nted tb.e reQuest..
but lta.teCtb&t Nam1 would not be allowed
to partidp&te &etlvell' m the meetiIl.( - I.
condition repea.ted to Mann ...-ben be ar·
rived. P&lr bepn the meet.i.nZ a,. handini
Slater the suspem10n letter and It&tin( t.h&t
he W'U auspende.d for th.ree dan. Sl:&ter rea.cl
the letter md comment;e(Sth&t he had been
c1rinklnr ftte:r, not cot!ee. as reported in the
letter, Fs.ir ltart.ed to uk.O~Wheth
er there '&'1.S water rather than tcfiee in the
cup, but stopped. S&1lnr tb&t it bad no bear·
1nr on the Issue. Slater alIo sai4 that he nad
rested 1l::i the mack cnly .. In: mlDutes. h1r,
however. reltera.ted the~ S\lSpCl
sion and. tole! Sl.&ter 1.0 talr.e !t ap With the
Union it be 10 des1rN. ll

As noted.. the Admin1:stn.t1ve WT Judre
found thl.l RespOndent v:iol..ted. SeCtion
8(a,)(l} of the A.l::t by rei~ Ul allOT Onien
Representatives Ouidinrer lmcl Mann to
lend effective usiJUnce to e.r:c;lloyees
Deutsch and Sl..ter lot their di:sciP11m.r'y
meetmp. Althourh cban.c:teri:Z:tDr those
meetinls as ha.\1nr the "elements of both all
mvestlp.Uon and usess1nl cI disd;lllne,"
the Adminlstrl.tive law JUQee nevertheless.
concluded. tha.t the Ille.ed ~W1lOIe of the .
mee~ 'noS U'Televa.nt tethe o:msldera.tion
of Whether I.v.ioi&tion had m tact CCC\lr1"ed.
1.0 bi5 vin', It is sU!!icie:1t to SUl'port I. viola·
tion or 8ectJon 8(I.Xl> of the Act tb&t Re
sPOndent denied e!.fec:tive re;:lre:seQtl.t.il=Il to
employees Deutscl':l anel Sla.ter at ~ time
wilen theY enteru.!J:led I rea.scnaoble belie!
that the tnterv1ews- would result In disdpll·
n&1"Y a.ctlan.

Ul response tattle allentions In the com·
pllJ:nt. 12 and except1n( to theA~~lve...

II The ll1..ttc of WIlan reDraoenta-tlol:l lot Clisdl:lli·
DUY mee~wu CI.IJcusJed In ~ mtuQvent mfft·
InC betwetn COm;llLllY rcpraent&~ IUld the
tlnlan', WOl'llmen', CQmmlttH. At t=t _lln. Re
~dG'lt rattlrm~ lu ~Ulln \&ll:tt ~no\lSh' lot
the cUadpllzwor ~cm.1m1nea.-1th Deuuehl.f:lll Slat·
e thIot W1lllJ:! fUlrese%lt&tlva caUld ..~te::ld <UscillU,
nan'~o=-.but "'Ould DOt tie I'ftl::Uttect l.O lend
aetlw .-Iat&ncr to the.lr c!leOI-tClllO]/ft. The
Onlon repUcd Wt It .-..s not on!)- enCUedl.O ~tund
aucn con1enmces. CUt could &Ctl\'elr ~clp ..te an
DIhIl! of mit cmplOYH. Rapondent replle<l th&t IL
was net lIi11ms to c:hL-,p Its l101iq,

l:l lJl. its tlrle!. RU~dent, nctml Ua4 Ule Ad
mln1Jtn1lve La..' JUdIe found bot=. lr.vmlc..c.ory
and d.!Ielpllmry elemcu l:lUl.e Deu:lCh IJId Slater
lnurvtn>s. contends ~t the compl&::1 on)y enCOl:!
~ &.IltlloUOns rtl..wa I.C ClIiClpll:&ry lnten'l"",
Any V1oWIOII p",diOltK. all IlUl1&1 II: WelJ\n.rt.e:>
rtlhU ..t Ion mvauntorY l:llenie..· b. -=orQ.Ul.I I.C
R.eRlOnGe1lL. outside Ul.. JC:Ope of the ~Pl&lnt.W.
find JI(I merit l:l Respondent·s con~:Jon.The com·
pll.lnt broa4lr re1." to , musa..l "'to &1.l0" Wllcm
I'IIlraentatrlal.O parUcSll&t. In mtem~ ot em·
pIa,... lot "'lUc:tI c1lac10lin. cu DaMtd aut. - Th' '•
~ of ..Wt~ violation la Ul. cHnlal. UllCJ1
l'tCIuat., of UI'IIon NJI"ICtIt&UCl'Il at an m.at1pCO'I'T
In~' 1l'hlehthe emplo7ft !'eUlr.l&blY ~lleftll

WODWd rauh III~, W'Mthv~e la III
tut ImJlQMClla not crtue:al to tht fUl~ of .. ~Ia,
aan UDOtrW.~ Tht _~t'llDWZlblp·
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UI employee the rtcht to union repraenu·
t.ion lot &%l iDv~l.Ory inl.erView wttl:l the
employer woen tlle employee :reuonably
1ears it mloY result In dtsc!pllna.ry l.Ction. See·
tion 7'1 mandl.te tbat "[elmployees Ih.a.ll
b;aYe th~ rt~ht ... to eonee in , .. con
certed actMtles for the purposecf . . . mu·
tual Lid or protection" tleceuari.lY inclUded.
1Il the Court's Vin-. the ri£b,t to have the as.
azst&nee I.Zld suPPOrt. ot& union representa·.
ttYe durlni a eonfrant&t1on With the em·
~loyer where the e:mpioyeerusonably, per·
cetlee:la. th.ru.t to hb job security. The ril'l:lt.
bowever. 1:1; nat ao.o\Uu. It Toe Court noted
that the UI1ployer ma.y 1or'fcthe m~mew
rather than $Ucmlt to one in the p~ceot
a wUon repraent.&t1Vt and ma.y theru:tter
&et on the bu1s ,of lntormJ.tlon obta.1ned
trom other 1OW'CU.1t Llkewl3e, the employee
whose request for uttion representation is de
nied. has the 01)tioo of retus1nr to part1elp&te
in. the mtemn-, thereby ~v:Ini up a.ny bene
flts th&t may accrue therefrom.. or of pro
eee4iDc W1thout representa.t.ion.

In Cert1!l.ed OI'OCt:!'S.l' cited by the A.d
I:l1inlstnUve 1.&w JudIe, the Board held ~l
the SuoremeCourt'll1eds.io.o mWe1t1nrten
applle<1 to any l.Dterview. Whether l&beled
"1n'i'Utip,tory" or "d.lscipllnuy:' which the
employee re&SOna.Qly believe:; ma~' result In
d.isc1plinaly &etton beinl tUen a.ninst him.
The On1ted Sta:tes Court of ApPU!s for the
NtnUl C1rcWt deniee:l enforcement 01 the
Bc&rd.', Orcler in tba.t cue_ hold.inr that We
inP.rten did not extend t.he nzht to re;ln
lent&tion to &tl interView conducted solely to
1n.torm the employee of predetermined dJ.sd.
1)lJDe..1t We lave recenUy rec:ocsJ.Qered our
dedston in Certl!te'l1 Oroeus. conc.lud.1nc
t.b&tlt wu wro~d.eeiQedor:. U.s ta.::u and
ovettuJ1na It .~ that extent. Thus, in Bloton
Roll« Water Worb CCu:oP:lJ]Y.~c wb.lch is
sued lU~uent to the AQm1n.istra.t.ive 1..&,.,.
JUd.(e':o Deai.on herem. 1 majority o!t.he
Boud held thI.t t.l:l.e ri:lht to repre5et1t&UoIl

105 LRRM 1242

La,.," Jud6\!,,,tind.!nr Uat it Viol&ted Section
8(J.)(l} o! the Act by eurbinl the re~resen~

tlves' role at the disdplinarr d.l.Ku.ssions
~th Deutsch a,nd Sl&ter, Reapcmaent urues
Uu.t the Admini:ltrl.tive Law JU06e ~
t~",reUd the t.l:1rUlt of Wetnnn.en by CYU'
lookinc the Court', eritica1limitatlcm o! the
re;ll"aent.at1on r1I'ht t.c inU:rvi~ ot &n in
l"~ry nature. Respondent contends
t:at the Ad:a:l.i:UItntive aw Judce
ml.seh:aracter1ud the Deuueh &Dd Sl1ter
meetiniS LS haVinI diJcipllnary and !acUind·
mi elements, mumuch u the CeciltON to
imPOSe dise1pline bad been dete.nnined ):Inor
to the meetinp. mel Deutaetl and Slater
were lUDmIoned to Itbose meoettDIs solely tor
the P\U'lXl:H oI imr:»artinl thOle lied.sions to
them. Respondent further~ that. even
a.ssw::c.:I.c.a 5ectioJ:l '7 of the Act, as mte~ret«l
by the Board l.D Certi!ied Grocen. SUpt'1., ex
tends tbe rilht Ul,npresent&.t1on to disdplJ·
n&rylntemews. there 1s DO basis l.n the W'e
inpl'ten c1ed11on lor constnl1Dl section 7 u
~ a n,ht to et1ective rellresel1taUon
&t & d.i:sc:ipl1tl.&ry et mvatiptOl"y 1ntervlew.
This conclus1on. Rapondent &IIUta, is sup.
-;.on.ed not onl~' by the Court'" admon:ltion
.:at the employer hu DO duty to tl&rp..U:]
vrtth the unian ~ruent&tive at III in
vestiptary mteni....u but a1ao by Ita It&te-

-ment that "[tlhe employer ... ., free to in
sir. tat an internew) that he is Ollly m
terested. at t.I1&t time. In ba:inC .the em
~lo,ee'l own &recOunt. ot tbe matter UDder in
nstint1on."H This 1&tter Aatane.nt.. ae
SIXlnd.ent contend.s. darlf tnc1icues tb&t &%l
employer may clemud the silence of I. repl"e
aent&t.ive cl.urirli a.tl lDtemew lot "bleb 4i5d.
;pllne is discUSRd. AddlUon&lly, Respo;cOent
&J'Z'Ues th1t Its polley ot tree dlscus&ion, Wit.1:l
the Onion'. Workmen'. Committee anel the
al"&lacWty o!the ccnua.etu:IJ rnen.nce
m.,.;:h Injun oomus tnt DeeQ. 10r union rep.
resel:lt&:t.iOtl &l. Interviews When the em~loy·
ee is c:on!ront.ed wttb the poail:lllltyo! aisci
:Pl1na.rr ,&ctlen. Ft:Wl,. Respcnd.ent con
uncls tha.t tbe Ad;pl..in1stratlve 1.&'1;' Juc1re'l
make-Whole remedy 1rtLh respect to Slater b
contn,nr to Seetion lO<c)'s ~roh1bitlon
&p.Ul..st bat:lt;lay Ul In employee susPend.ed
1o~ cause. 1I In this connection. Respondent
Dotes that the decision to d.isdflllne Slater
l:w:l been ~e priol to the interne" a.nc1
';;'a,s buec1 on 1\1d.et1ce obtained mm 1OW'CeS
Independent 01 the Interv:le,..

A1!alVN.: The prol)e!' ClisPosIUon ot 't.h,b
cue turns CD the Supreme Court', decision
1D Weincarten. and its eJq:ll1cation of the na
ture &nd aeope of UI employee', tlrht to rep.
resentation under seet10D 7 of the Act. 41:
con1inr to the Court, section '7 ruannt.ee.s
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TEXACO

uncle:W~ does not uten4to those
em~loYer-em~\oyeem~tiJ:lp where the ~le
purpoa,e is the l.mposiUCn of preaet.erm.lned
dJlciplmr.;

N(Als laD( as the employer hu reached a
flnaJ. binciln& ciecisior. to impOSe oert&.1Il dis
Ol:lline on the employeeprio'r to the 1n~

view. based on faa.s and eVld~ obtained
prior to the tnt.er'Viev:. no section '7 rtiht to
unlOIl ";naet1taUon~ under Weinp.r·
ten wklen the e.m1)10yer meets with the em
ployee s:1mply to Inform him ot, cr tmpoIe.,
U1&t previcm.ly aetermined 4lae1p1lne.~

HoweYer, the Bo&rcl I.lso st:resIel1 .t1ut it
was not holc11nl tnat tbere wu no rtcht to
thep~ of a W1Ion represeot&ttve at. ~
"disclP1:l.n&rY'· IZlterView. ~or was Lbe rilnt
to represeIlt&tlon necessa.r1lY foreclcaed be-
ca.use the dedsion to di:>~1pl1ne the emJ:lloy~
anteds.ted the interview. AS the 5c&rd st.&t.ed
in Ba.totl Reule.:

"(Df the employer enp.fes in IJU' conduct
beyond merely Informinc the employee of &
pr1wtou.sl~· ma.de disCll:lllna.rY dedlion. the
tull J:lUlOJ:llY ot protKtlons accorded the em·
ployee Wlaer WeinZuterl mas be 1.J)J:lUca.ole.
Thus. for e1UDple. were the ~mployer to iD·
form the employee ot & disclPlin&rY a.etion
&nd then leU facts or evidenee III support of
that a.et1on. or to a.ttempt to haft the em·
ployee I.C1mit his Illeeed Vo'":"Onacl.OUl.r or to
Slm a statement to tna.t e!jec:t, or to siln
st&temmts rela.tini to such :DJLtten loS work·
men's CClmpenAtiOn., such U1od.Uet. would re
move the meetin( tram the nurow holdine
of the~t case. and the emtlloyee's ~bt
to w::uon f'el:lresenta.tio:::: would a.tt&Ch.'~

1Il 1ic'ht of the toregoine, it Is mcumDeot
upon u.s first to determine whether Deutsch
and Sla.te:' were e.nti~Jed. to f'efJresenta.tion
under WeinJa,rten. ,!, ~i to Deutsch's in
teme9.·, we finc that i1.e~pondent'$meetin.(
wit.h Deutsch wa.scle~;-ly of the kind envi·
slooed Dr the COtL"'t L.' Welnprt.en L5 ~'a.r.
rant1nc the presence cI I. union representa·
tlve. ThUS, Guidlnge:, c:-~d.lbly teStlfiedth&t
Linnell SOUght and. se<..:~ec! an admission
trom Oeut.seh t.hz.t he OJ;... !a.lled to Iott&eh
his lOCKlo"'l. cie\"1ce to the tc···er·s fan sv.itch.
This t~1."tIony ';,"3.1i es.sentlr.l!y eorrobonte($
b~' Deutsch. ~'ho testified ;.:at LlIinell in·
Quired a.s to ku.s a.ccount at th~ inCio.ent. It is
clear there.tore that Respondent went be·
yond the Il.Ct o( impO&1nI d.iscipllne &rid.
SQUlbt and secured I.Il a.c1:mi.s.sion of possible
misconduct. SUch &n inquin' indlca.ted that
Respondent was contmUlnr. On .. substantive
CUU. Its invesUp.t1on of the IDeicient. In
these c1rcumsta.nees. Deutsch wu entitled to
l'el:lresentatlon.

AlthouCh Peuuch~2.~ entitled to repre·
aenu.t.ion. Responden:. a.s noted. did provide
such represenu.tion. condItioned on~ht reo
present.ath·e's reJ:D2.lr..mE &Uent tbrcurhoUt
themtel"\ie'll;'. The represent&tive'l role OW&$.

II lc1. a.~ sl. 01).. 11. a.
" 14, &.t aI. ll~ .. Cl'll. ~~. 111 B&u:.r. RaUl'!!. !.he Bearel.

LD uOld ctlSe\lrlllr the lSIue br C'etlUnue<! roeterenee
I.e the Ia.bels ··!rlver.illi&LDry·· and "l1*IPlln&t'J. ··IIm·
ply held Ul&t the rl,ht LD re~:-~xnl.l.tIoIl tnclude<!
not oal, th_ In~ll~ • ~urtlr IIIvMt1P.Ul!'Y
D&tW't. tun UlOH III ..hI~h dllc~~l1ne II IIlCLle! cut JC
loDe u tht aDplo)'cr II 1t11l l>Cuvelr C!unuw Wor·
lIa&WlID dUZ'\nC the lnlolT\llt'lj;' llUrl.nr em th alIeled
IIUXOncl,lCt, suCh U IeU!nC IJ:l &4m.l.JIIon of DUICClD·
CIIC\.
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ZI II!. lot 11. OD~ ll. IleJUJlC1Jl~&'~ 2Gl.
.. lit lot Il. op.. ~•••
• hr the NUCnI Nt forth loft bill ,d1IIaIUJ\I ~IJI·

Ion IJI this cut. Mantler~ WUIlloll ftOL OI'Oer
Rapcmclent too elCPtmte froaa lU ncorGI aU "Je',
cea LO the runm&Nl~ til' DIlMCh.
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rcle &t the lntervin... We therefore find th&1
og;ith M!prd to the Slater Interview ReslPond
ent committed no Wein.g'arten vication.

Ravinc found that Respondent did not vt~
laLe the Act with reiard to Sla.ter. we hereby
dism.i.u the c:ompl&int in th&t r~t &nd
shall modlty the Admtnistr&tive Law JUdle's
remedy &ccOrd1nc!y.

FANNING, Cha.lrm:a.n. and PENEI.r
Le. Member, concurrine:

ITctl Altboudl we are J.n I.CCOrd with the
result re&ched br cur c:clle&rUe5. we disairee
v.1th eertairl PClrtions of the ntionale ex·
prused :tIL the majority ,opinion. In uaenee,
our disaerHment centers UpOn the majori
ty's co-ntinued m.a.lntenance olio subst.&ntive
distinction between Investlntor')' 1Dtervlewa
a.nd di5c:i1P1.1nI.n' InterviewsrePl'~ an em
ployee", rirht to the presence of h1s union
repraent&t1VI..

Ju we exJ:lres3ed In ,our ~t.lve dissent·
inc OPmlon:; in Baton Rou,e Wa.ter Worb
Company," it is our view tha.t an employee'S
riiht to union representation ~t & clisc1pJj
nary mteme"" was fin:l:l.lf est.:abUshed m
Board lav.· prior to the Supreme COurt'1i deci
sion in Wemcanen. and ,L elcse read1nr of
Wemprten revea.l!tha.t Uu.t decision simply
eJl:teDded previously eXistina employee
mhts In d.lscip1ina.rY intervien to mvestip
tory :lnt~rviews.Thus. we bell~ve that the u·
eessively n&rr'Oll' re&d1nr 01 We1nn.runen
Pled 1rl by the Baton Roure ma.jority
servec1 to el1m1n&te the very richt to repre
:sent&t1on trom whlcn the Weinp.rt.en ncht
spra.ne·. There!ore, unlike the majority .Ln
both. BaUln Reu,e and the instant eLSe, 1t is
our position 'tha't an ,employee Is entlUed to
union represent&t1on upon his request at
both investip.torr and ctisciPlinl.:rY inter
ne,,",:>.

In the instant c:a.se. we bel1eve tha:t
Deutsch WlLS plainly entitled to & union re
p'resemative reJ1l'd1,!S$ ot whether his inter
vie..". 'A."U tenned lnvestiea.tory or dllcipllD&r·
y. A.lthoueh Deutsch was 'provided v:1th 10 re
presenta.tive, Respondent conditioned the
represenu.tlve's presence upOn his rem&1n
inC silent at the intervte...... We &cree W1th the
majority tha.t such cireumser1pUon 01 'the re
presentative', role viol&ted section 8(&)<1) of
the AJeV'l

With respect to the Sl&ter interne",", the
majority f!.neLs that the condition 01 silence
!pla.c:ecl upon Slater's union representl.tlve
wu Irrelevant since Slater's W&.S & disclJ)li·
nuy 1ntel"Yiew v.1thlnthe meanini of B&ton
Roule to 'lll'nlch DO Weinp.rte%l proteetlOni
I.tt&eh. Since. u noted above. we do not IU~
scr1~ to such dist1nctions, .1. do not~
wtth the maJority', Belona.l.e.

'Rather, we flnel that the Slater lncJdent
W'U :a1m.UIJ' 'to the situation presented in
Amoco OU Company.- ln thAt cue. the

.. 2.' :I'itAB NC). In. 103 UUlM lOS' U"1l.
"IGIlUl_loenllkll Tel-oholM ~1. 251

JfUUt No. 11. 1~ UUUol: ,12.,' <1HOl.
I
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Boan:l 10und no n,olaU,oa of Section 8<aXl)
o! tb~ Act s~ the ta.eu revea.led t.h&t the
rapcnc:lent ~e no l.'ttettUlt to Question
[the em,ploYeel. enn.ce In any D:l&J:mf:r of di
&lecue, or PUticipau t:n any' other 111
terch&nre 'wh1eh could be c:hano:tertzed &Ii
an mterview.Zt S1m11a.rlr, in the instant cue.
Respondent did not eOcale Slater 111 aD,.
f,arm of d1alof\1e 'or interch&nre which could
be termed a.:n 1ntervte'lli'.~ COnseQuentb'. Re
spondent did not act in eantra.ventJon of the
requirements ot We1nlUten. and.. therefore.
the conditiono! silence P1a.ced \1;IOD SlI.ter',
~preseota.tJvewas not I. Violation of See:tiaa
1l{I,Xl}.21 Accordinib'. we would dismiss that
pOrtion of the compl&.1nt.

Pma:lly. we a.cree With the majority that
OeutilCh should be ac:ecrcled 10 make-whole
remedy. 5ince. I,;S J:I found by the majorltJ.
Responclent "lOucht a.nd secured an adma
lion" from Deur.scb tha.t be bad eDPIe4 in
W!"QDC:ful conGuet,1:

m a.ddit10n, even without refe~nce to
other decided ,cues. '\lie ftnel Member Trues
dale', diaeD~ trom tht ~eay tel be ;Iiainly
a.t odds With the m:a,!or1ty c1eeision an the
merits in which he joins. Pol' tn c1iscussiDr
the Deu't.sehlntervi.efi, the majority ltates:

"1t t; clear thereiore th&t Respondent
went beyond the ..:t of imposinl dilc1pUne
aDd soulht and .eeUl"ed &n admission of
:lXlSSfble m1S<:Onduet. Such an 1nQU1r1IP·
d1cated that the ResPondent W&S conti%l.UinI,
an 10 substa.ntive louis. 1ts 1DvatJ,p,t1ol:l ot
the metaene."

EaV1.O( so found. Member 'I'Tu~e then
concludes Ul his dissent tram the remedy
tba.t Res;londeot did not rely on lntormatioo
ob;ained. .t the unln1ul inter.ie"" in its de
dsion to d!sc.ipliIle.

It 1Ii extreme}ydll1icult to ciacern bo"" Ln
,employer ccwd (1) decide to eontinue ttli in·
vestip.t.ion of employee misconcluct thro~h
an inter'Viev. of the accused employee. (2) af·
!tzm:r.tivelr SoliCit from the employee intor
mation rela.U:1C to the mISCOnduct, and (3) in
taee succeed in obta.mini' ~rhl.pS the moso;,
tellln, U'!fortn&tion ,3,n.i!a.l::ile to merit a cleej·
sian i.O dlScipliIl,e and yet 'De !oWld not w

• m NLR!l No...... " LRRM 1~ (ll'7l1l. 8ft
a1KI K·Man COnlOn-hen. :l12 m.RB No. 140, 101
LRlUot 1406 U'nil.

• Jt4. at 11. 'ep~ Il. '-
II 8ft~ Ml!InMf Pe~\lO'1 collll':l,l1Ttnr OIllnlOIl

!.Do Ta&CO, lnc.. 2~7 NUUl No. H. l~ l.JUUa( 1212
HlllO). ~

Ja We 00 note. b<lwever. that. hadR~t en
PCWd S1&tll!r Ih lOme form of ltialOl'M or tn·
IoUChanlfe whlc:b cauld De ~ennK an I:1tU\1t'T. tht
r'rlltnnm~nt t~u,t Slalen ",Draen~tl" rem&tn. JI.
ileDt WO\Il~. In 'OUf \'1_, 'nol&le &te. "a)(11 or OM
AC\. 8ft 8o\lUlwuwm Bell T.l'lItw1ne CGaI;t&nr.
Ia;II"L 11. oo~ II. 'I. tn. 1'-

• 8ft IWnoIl kU T'ltDt'lOl'l' Caa1!M1. =J
NUUl No. 121. lO~ UUUa! nu (\'101. _hlft the
8ou'd. lne1\ld1nI Jaleml:lef TrIIaGLI.. oroencl I
~wholf ""'NY In • :Iltuatioll wbere tM _.
1I1o"f lCulht and oOtloln~an a4m~OIlot~.
aue:. tnmll U'l. '~Io}'ftJI.IbJ«Wd to an W11a.-f\ll Ill·
'&ormn.
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have based Its /llsC1Pl.1n.I.n' decision. .iD any
11"&3', em tnt tn!orm.t.Uon it was :so wo:es.s!uJ
tn se<:\U'1ni.,u

TRUESDALE, Member. dissentmg m
~

(Tet) I I.il"ft with my collearuesUu.t Re
rpcmaent Vlola.t.ett Seetion 8(..Xl) 01 the At:t
bj den.y1:Qf to employee R1chud. Del1tscb
the a.etive unstanee of his union representa·
tive lot a.n mvest1p.tory mum",'. I do not
~. however. tl:l&t - under the drcum
sta.::u::es of this case - the proper remedy 10r
U1&t violation is to oraer Respondent tel e:.:·
pun,e Uol:D its reeon1s &ll re.ferenees to the
reprim.l.nc received by Oeutaeb at that inter
vieW. In Itl recent cied.sioo tn IDinois Bell
Telephon~ Com~a:l~" 251 NLRB No. 128.105
LRRM 1236 (1980). the Board set fonh the
remed.i&l sta.ndu'd appropra.te for We!np,r.
ten VIolations. There the Board held tha.t:

"(WJ bere the GenenJ Counsel shows th.I.t
an unlu.1ul investipt.elr; lntervl.e~ has ce
eurred and tha.tt.ne etnployet was 4i:sei.
plined or dischUred for conduct 'll:hich 'll:as
the subject of the inter'V1e~. the buratn then
shilts to the employer to sho~ that It.'S lieci
sior. to diselpline or d.i.seha.rre was not bued.
on uuormatiotl which 1t obtained. lot the In·
ten1ew."J.I

Althourh my collU,lrUes a.rret lrl theory
w1th this wordlnll: 01 the remedial test. In
pract.iee they Lppl~' a. different It&ndarclfor
determ1nm,r the approJ:)na.t.e remedy for I.
Welnp.rten \ioll.tion. Thus. their approach
to lormUlLtinc the I.ppropriJ.t.e remedy ts
simple: Whe1'l an eml:lloyer has conducted an
unlI.wful lrIterview. the Boare wUl u.sum~,
without further inQuin·. tlu,t the informa
tion otl~l.necl by the employer a.t the unlaw
ful intenie",. h~ a dine~ and casual rela·
tionship to the employer':; di.seipllnary oed·
$lOu. Based on this a.sswnption. the Baud
wW tmPOte I. mu.e-whOle remedy and re
scind the disdpllne.·~,

The ob...1o\15 effect o! this a,pproa.ch is to
oraer l ma.ke.v..hole remedy in nea.rly aJJ
cases v;'hen a We1n~ Vlola.tion i.s 1ound.
M,,- collearues :r.ttempt here to r:n1nim.iZe the
per Ie nature of their a.p;:lro.ch b~' ehan.c·
terlZ1ni the a.dmission secured trom 'Oeutseh
&I '"the mOlt teillnc m!ormation &.va.llable to
ment a. aectsioD to d.isci~llne.nTha.t may be
troe but it cioes not answer the cr1t.1e&l QUe$
tiOD of whether Respondent in !a.et relied on
th..t ..dmisslan 1n reach:l.nrlt$ dec1:iion to dis·

:a:l Member 'tTue.o..le's ~tlon that. !:n ol"Cer·
In, I. mu'·....hol~ ~mecl~· lllr Deuuch....~ h""f &D
plleo a 1l.&n4lrcl l11l{erent Jrcm that aet out Ul 11·
!l.nol~ Bell Telephone ComPUIY. ~1 HLRB No. l::lll.
105 LRRM 1236 (l9801. I:Ilom":h.&t P~.lIt1C. SltIce.
CONlst.ent rlth Il1tnoll Bell. he lIkf"1Sf ~Ui~s a
res~nclent to Pr'C,'t that It ellll not rely on ln1orma·
con otlt.&Lned durine an W11a'll;"fl.lllnten·ln·, _ must
loAWfte tl\.at he IlktW..l.tt coruiaen I'UtOration of tnt

• 11.&~1.l5 QUO ante too ~ t!'lt pTtmt. lade 'PPl'Otlr~lt
• remfll)'. Thus. to tilt extent U'U!rt \I cl.1S&~ument

... to tht ~I:lropnatt ~med)" for RllSponaent's
\1Olation 01 DeutICh', ri,hU. lUI neeaaull)' a 4!A.
1!ft7'I,1U on tht l&cu, r&U1er \.hU'I Ute HipJ oMel·
pi,. Cnlllr.e Member Tru..aa.le. we do flot tlnl! ~t
a-ponclml mft ttl burcln.

So Id. at 11. CD" p. Ul.
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cipline Dl!utseh. Lnste:Ld.. th!Y merely~te
whst is essent11lly the lepl pred.lCLLt for I.
'WeJ.nP,r'ten V10la.t10U: An employe must
have lC~ht aue,tcntt'De, as oppoaed to trivi·
al or !n'elevant. lntormat1oD durtnrthe in
temC1l" bartnr on the sutlject ,of the Intel'-
Viev;-. .

The remedJ:&l LP'P1"O&Ch adopted ~r my eol
lea&'Ueli is a.ppea.linZ from the ~int of
IimpUclty and ease of &tllilleatJou. But ne:a.o
!a.st adherence to such an~ nms
counter t.o the Boa.n!.', norma.1 c:ue-bY<Ue
detum1na.tlan at the ~J;lroJ)rta.w remedy
anc1. in CUeI like this one,~ the
sta.tutory a.d.mon.ltian tha.t oW' remec11es be
com~ nther~ punit1ft. While
tM 1&nI'U&6e ot section 11)(c)J' 01 the Act 11
not c1l:rectlY LJ)pl1ca.ble to the 1a.etua1 mtua·
tiOD here., I.e.. (11sd.pllDe abort of .mpmsicm
or d.iacha.rJe. the 10l1c of t.h&t ~cc 15 nev·
~eless applicable &Dd manda.tes tha.t &
ma.ke-wb.ole remedy not be ordered 1l'bm tbt
employer, U here. ha.s met tta he..", burden
o! sb.owtnr tb&t it would have imPOsed d1Icl
pllne in the I.csene:c! of the unlawful Inter·
View." 10 short, the &&rd must resist tnt
temptation. to which my eolleapes nsve
succumbed. of 1doptm. a. remedi.Lll.;)~rcaeh
v.-hose onl~' appeal lies in it.s $implidty. 1D
stea.G. the Board. shOuld come tel~ with
the di!fic:ult.. but c:ritiea.l. isSue of determiD·
ini v,'hether the employer h.&s sat.istied its
curden of esU.blisbinf tha.t, in the absence
of the un1a~ful interview, it. would. ha.ve
tUen the d!sc.iplinU'Y aaton it did.

My collea.rue:s' m1A~~hens1QD of 'the re
medial iSSUe 1n these c:a.ses and. their misap
plication here 01 the D.11nOls Bell test is u·
empilliec! c~- their compa..rilon of this cue
with the facts and remedy provided tn n
llnois Bell. & case clearly d.isttnIUiIbable on
its facts. 1Il Illinois Bell, the employe:. ba.sed
,Iolelv OD the 1n!orm1t!.on obta.l.ned &t the un·
1a.v.1uJ b.'l.teme~, ma4e the cled.sion to SUI
pend 1:1 employ~ for imprc~rly a.ctlUS'tini
lonf-<1ist&nce telephone bills for the inmAtes
01 &. prison. The Board, oniered the employer
.~ rem.su.te the employee m4 to ex;lunze
from its recor'C1:s any reference to the mspe:l'
sion because it was clUJ' th••, a.osen: the em·
ployee's admission of misconduct lot me in·
t.ervle"'·. t.b.e employet- woUld not hl.ve bH:C
sus'Pende~

Bere, by eQ:tlt:'3.St.. ResPondent bad maee
the ciec:ision to discipline Deut.seb llrior to
the int.ervie~ba.sed Oll .UUQrmation obtained
durinl .. preintervieT mvatlption. Thus.
Supervisor Linnell alre&dy b&d In:forma.tion
- bues on h.U Olt"'n In\'estip,tion -that
Deutseh ha.d 1L!led to atta.eh his loekJna: de
\1ce- Ul the tower's ta.n SW1tch s.s reqUired by
Respondent's sta.nc11nr instruetions.. Based
on this Lnformatlon, Linnell had. a.1ru.d~- d!
termlned ~o1' to the lllumn; t:e.at ~cL"
pllne was appropriate. lnt.hese ctreum-

.. s«... 10<Cl of tne Act provtcla In perJnent'~ltt:

"No ontel' af the BOl.l"Cllhall ~ui~ th~ rtWt&t".
TIlerlt of &11)" lndJ\1dua.l aa an cmplo~'ft '-::11 nu bHtl
JUSJ)'lnd~c! Of c!lJChart'ec1. Of the Jl&lo"Dle:l~ ·to tltm of
a.nr tlaclt pIS. 11 lucfl l:lChicilllJ "'''U IUq)tndtd or
cllaCh&l'1ed for cause.,-

M Th~tlurclt~ kS \lpan I.M NIIPOnclent t.Q e.tabllsh
clurl)' uu"t It nwd l'l.&vt lm~ the Alsdtlllne Lt
d.ld III tnt __1lCt ot the un1a'S1uJ lZ""1TM". Arly
doubt revaleclltl the reccmlln thl& renns would bI!
I"UOl\'et$ aca.1nlt Ule "'l:IOIlclieJlL
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stances. ttl ,order Respondent t.o expun(e
from its records any references to the repn·
mand received by Oeutaeh would -do m,ore
thaJ:l return the employee t.o the st&tus QUO;
it ..,..ould put Deutsch In a bette! position
than he would ha.ve been in had no unlawful
tnt.ervtew occurred. The proper remedy is
simply to ,oreer R.espondent to cease a.nd d~

si.st irom W1law1uU:v restJ'ietinr tbe repre
lentaW:e's rele at ,a Wetnprten·typ.e mteT'
vie"i'. Acco~. I diIseIlt. from the remedy
imposed here. ..

SOUTIDVESTERN BELL TEl.

SOU'THWESTERN BELL 'I'ELE
PHONE COMPANY, H,ouston, Tex.
and COMMUNICATIONS WOR·
KERS, LOCAL 12,222. AFL-CIO, Case
Nos. 23-CA-702'4.. -':1072, a.no ,-7157, Au
gust 27. 1980, 2.51 NLRB No. 61

Gua.dalupe Ru1z, for General Coun
sel.; Greg Frazer and Joe L. Randle,
Houston. Tex.. for employer; Neta..F'ra
zier Seiber (Wlllia.m N. Wheat &: .Associ·
&tes). Houston, Tex... fo'r union: Ad
ministra.t1ve Law Judie M.a.rion C. 1..&d·
wii.

Before 1'o.'"LRB: Fannlni, Chairman;
Jenkins. Penello. and Truesdale, Mem
ben.

INTERFERENCE Sec. 8{a)(1)

-Investigatory Intervi,ew" ,50••28
Employer violated. LMR.A when. At in·

v,estiptory mtervie1;\.' that employee
reason&bly feared might result in disci·
pline., it denied. employee union repre·
seno;a.tion by requiring union stev,,'ard to
rema.iD sUent. (l) Employer a.ttempted
from outset of interview to stille a.ny
pa.rticipa.tion by steward durinr inter·
'vieu-: (2) when security supervuor de
manded steward's silence. there was no
indica.tion that steward ha.d sourht or
would seek to turn intervi,ewlnto collec
tive roari&inini or adversary confronta
tlon; (3) employee was confronted a.t m
teme...• by supervisor who was tra.1ned
in interrop,tiotl teehni'Ques and who
used those techniQues to J:lrocure ,em
ployee's canfession 'that he h.&d stolen
company propert~·.

-UnIOD representation at interview
.50.'728

Employer did not viol&te LMRA when
It requ1recl union repreaent.a.tlve to roe
ma.1n silent &'t mHtinl in which super·
v1sor informed employ,ee of ner dis
c:hIlye. (1) In Baton Roule W&ter
Works (l03 I.R.RM 1058). majority of
NLRB held th&t emplOyee ba.:s no ,statu
tory rt,ht to union repre:sentation't
meet1.nl held 101ely to inform employee

M 00546
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ot. and a:ct 'on. previ,ously ma.de discipU·
nary decision: (:2) Members Jen.ki.ns and
'I'ruesd.a1e find that final decision 'to d.is-
cha.:rge emploYH ha.d ~n reached
prior to meeting,that decision was
b,a.sed on facts and evidence obt.a.1bed
prior to meeting. and that sole purpose
of meetini' was to Inform employee of
disch~e; (3) Cha.irm;a.n F:a.nning &Dd
Member Penello. who dissented In
Ba.ton RougeWa.ter W,orks, would find
'th&t meet1ni rose to level of i.nterview
requiring Weingarten (8S LRRM 2689)
;protection &nd th&t empl-oyer therefore
violated. Act..

REFUSAL TO BARGAIN Sec. 8(a){5)

-RefUsal tofumlsh information
... 54.,5%35 • ,54...5237

Em.ploy,er that suspended driver for
allegedly lying about his tratfic Viola
tions When he filled out employment
application Violated LMR.A. when it de
nied union's reQuest for copy of applica
tion as well a.s COpy of driver's drivmi
record. that employer bAd. received from
state authorities. (1) Requested docu
ments were relevant and necessary :tOT
per:formance of union's sta.tutory func
tion in representing driver: (2) no merit
is fOWlid in employer'S contention that
denia.l of union's request was la:wful be
cause driver had not authorized release
of information from his personnel file.

ORDER Sec. !CH-c)

-Reinstatem,ent and back pa:r
... 56.4212

Employee who unla.wtully was de
prived of union representation at in·
vestigatory interview that resulted in
his suspension and termina.tion is e:l~i·

tied to re1ns;al'ement and ba.ck pay.
where ,employer'S decision to dischulire
employee was based on. information
that it obt&1ned a.tintUVlew.

CTc') The AcIml.nistn.t.lve I,.,.w Juc1a:e
{,ound, Inter all&. thl.t the Respondent: (1)
viol~ted section ,8{ a.){ 1) 'of th'l": Act by reqUirmr employee Gott5eh&llt's union steward to
rema.1Il silent du.rmr I.Il lnvestiptOry Inter·
view concem.!IIr Gott.sel:u.lk., thereoy depr:!v.
1n( hUn of h15 union representative's ccl,UlSel
and usisu.nce durtnr the i:nerview; (:V did
not violate Section 8(a.>(ll by &llered1Y
depri\'in( employee Brool£.s of unlon:r"epre
.em.aLion lot an II1tervlew at which sne w'u
wormed of her diseha.:rie: and (3) did not
Vlolate secuon 8(1.)(5> by refusin&' to funush
the Unlot! wltb copies ot cert:l.irl cClCUtl:lenu
trom em;l),Oyee MJ.rr.tn'1 pemlMel tUe with
out M.a.n1D'1 written request. The ~nd
tnt nu excepted. lnt.er LUa.. ~ the Adm1niI
trl.Uye I,.,.w ,JudIe', !1nClnl U1JI.t it 11 Dct per·
tnltted to requirt I. umCln Te$lreseDt&t1ve ~
reawn sUent ciurtDrl.Il lnvestiptery tnter
vtew ot an emllloyee. The General 'Counsel
hiU e:r:ce'PteCI t4 the Adm1nistraUy, 1.&....
JUdie's 11ndin&' th&t Brooks was not denied
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stances. to order Respcmdent tQ e%Pune!
frem It.s nc:crds InY re1ue.cces to the tepri
ma.nd "'Cl!rt'ed by Deutsch would GQ mo~
than tecum the employee to the It&tus QUO;
it would put Deutsch 1:1.. bette: POSition
thin ne wowd n.a.ve been ill ha.d. no lUllaw1ul
interne'S" oeeurred.. The ~rcper remedy Is
simply to omer RespoDdent to cease Ind d~

silt 1ram umawfuJ..U restrict1nI the te;lT'e
senatlve's !"Ole lLt .. W~·tJtlt inter
View. Ao::cn11!:WY. I d1sIent from U1e remedy
~h~

SOUTHWESTERN BELL TEL

SOU"'I'BWES'I'E: BELL 'TEI...E
PHONE COMPANY, Houston, 'rex..
and COMMUNICATIONS WOR
KERS, LOCAL 122.2'2, AFL-CIO, Ca.se
Nos. 23-CA-7024.. -7072. a.nd -715'7, Au
~ 2'1. 1980, 251 NLRB No. 61

Guad.a.lupe Ruiz, for General Coun
sel: Grei Frazer s.no Joe L. Randle.
Houston, Tex.. for employer; Neta.Fn·
zier SeIber (Wlll:1.aJn N. Wbea.t &; .Associ
ates), Houston, TeL, for union: Ad·
min.istra.tive La.w Judie M.a.rion C. Ll.d.
Wli:.

Before .N'LRE: ~, Ch.a1rm.a..n;
J eIlkins, PeIlello, and TnlesQale. Mem·
bers.

INTERFERENCE Sec. 8(8) (1)

-lDnstiptory intervie~''''50.728
Employer violated LMRA when. a;t in

vestiptory interview th&templ~ye:e

reasonably feued might result 1D disCI
pline, it denied. employee union repre
senta.tion by reQuL~iunion steward to
remain sOmt. (1) Employer a.ttempted
from outset of intenie;; to stine an~·

pa.rt1c1pa.t:1on by stev:a.rd dur1J:lr inter·
vie'r. <2} when security supervisor de
ma.nd.ed steward's silence. there was no
indica.t10D th&t steward ha4 !Curht or
would seek to turn mteniew into ,collee·
tlve Darnininr or adversary confronta.·
ticn; (3) employee was ,eoD1ronted a.t iI).
temev; br supervisor who ~.a..s trained
in interroption techniques and who
UHd those techniques to procure em·
ployee's confession that he h&d stolen
eompaJ:Y property,

-UmoD. representation at intemew
... 50.728

Employer did D'ot violate LMRA when
it req:u1red union representative to ~
m&1n sllent at meeUniln which super·
v1sor ln1armed employee of her dis
ch.arp. (l) In Baton ReUle Wa.ter
Worp <103 LR.RM lOSS), majority of
NLRB bela thLt employ,ee has nc statu·
tery riZht to union r-epresent&tlon lot
meet1nl held JOlely to 1ntorm employee
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of, and act on. previously .ma.de discipU·
n.a.ry decision; (2) Members Jenldns and
Truesdale find that final decision to dir
charie employee had been reached
prior to meetini:. -ths.t decision .WB.S
based OIl !a.c:t.s and evidence obta.1bed
~r1or to meet~, and ths.t sole purpose
ot meet;inz was to in!orm. employee of
diseharre; <3} Chairman F3.m1lni &nd
Member Penello, who dissented in
Ba.t,on Rouie Wa.ter Works. would find
that meet1nf rose to level of interview
requirin&' Weinprten (88 LRRM 2689)
protection and that employer th·erefol"e
violated Act.

REFUSAL TO BARGAIN Sec. 8(&)(5)

-Refusal to furnish in!ormatiol1
.. 54..5233 ~ 3oL523i

Employer that susPended driver for
alleredly lYinr about his tra.Uic viola·
tions WQeD he filled out employment
application viol&ted LMP..A when it .de
nied union's request for copy of applica·
tiOll a.swell J.S copy ,of driver's drinnr
record that employer hAd received trom
stAte authorities. (1) Requested docu·
ments were relevant and necessary tor
perlonna.nce ot tmio.n's statutory func·
tion in representmi driver; (2) no merit
is found 10 employer's contention that
deni;a.1 of union's ~uestwas lawful be
cause ,driver had not authorized release
of l.nformation trom h.1s personnel file.

ORDER Sec. lO(,c)

-Reinstatement and back pa~'

"'56.01,212
Employee who unlawfully ....s,s ce'

prived of union representa.tion &t. i?
vestiptory int~rview that resulteo In
his suspension and termina.tion is enti·
tled. to re.instatementa.nd b:a.ck pa.y.
where em~loyer'sdecision to dischari'!
employee was based ,on informa.tion
tha.t it oDta.med &t interview,

rTctJ 'l'be AdJ:I:l.!nl.strative Law Judie
1ouod inter IJ.tI.. that th~ Respondent: U)
VlolaUc Seetion 8(&Xl) ot tb! Aet 01 re<luiJ'.
lnr em~loyee Gottschalk's unlon stn'Ud to
n:tl1I.i:n sllent duriDC an investi,3.torr inter
VieT ~neem:ln:l Gott.sel:l.aJk, thereby depn!;
me him ot bh union representatlve', eowuel
I.l1d us!¢UI,ee durine the intervieW'; (2) did
not Viola.te section 8(&)(1) by alleeed!y
d.epr1V1n&'e.mploree Brcok.s of union repre
lentadon at an 1ntemew lot which she was
informed ot ber dlsch~e: and (3) did not
Violate seaton 8(I.XS) by rdWi!.I1l' to 1lJrni.sh
the tJn1c.n ..nth ,copies ot ceralll documents
1rom employee Martln'l personnel file 1Io1th·
out ~'I '-r1tten te.Quest. The Respond
ent hu ucellteQ, lnter Lila.. to the Ac1minJ.J
t:n.tive lAW' Jud.e.', !lndinC tMt it is Dot per
mitted to req\1in a union repraenat1ve to
remain lDent cunnI' I.Il lDvatlptory inter·
n •• 01 aD employee. The Gene~ Counsel
b&:II excepted to the Adm1nl.stnUve Law
Judn', f1neun.th.at Brcola 1VU net dented



• 14. &\ 1a4a, H$.
.1'- a.t.,
I ]4, at 20.

~ of & unton tellresmt&tJw ru.her
than the lZ.A'i.It4n« 01 th&t repre:sent&tiv,
dur!.n& the interview. TheA-dmlnmn.tive
lAw JudIe relied upon repe&t.ed reIennces
IJ:1 the WeirJP,rW1 dedsion to the i5ta:wt.ory
ncht of emp~oy~ to leek the uriI!4n.ce of
theu- statutory represenc.a,Uve at invatl.p.t,o
ry Interviews which the employee ra.sona..
till fe&1'S m.&1 rault in his disclJ:l~ The
A~veaT Jur;iJe l;Ieclfie&lly noted
the SUpr'Cme Court's enens:lveela.bcr&tion
cmthe rrm to be pl&ye<! 'by Lltl.tUtorr repre
sent&.tive dW1nc .. WeinPneD iIlterView.4

Neverthelea, the Re.sponQent USe1'U nerein.
u it did before U1t A4m1nis~t1n Law
Judt'e. that the Supreme Court intcDdecl to
permit employen to demand the silence ot &
statutory representative dul'inz an iDvesti&&·
torylntervie'lr' Tbenthe Court St&1edth&~
"tUhe employer ... is free to lnsist thLt. he
l.s omr tn~, at th&t time. il:l hea.rinl
the employee's own uccunt oJ tb~ matter
under mvest.1p.t1.on.·" However. the Ad·
m1nistn.tiVe L&w .Judee not,edth:&t im
mediAtely prece4inr uat statement the Su
preme Court. lL&t.ecl that:

"The employer has no duty to~
with the UD.1on representaUYe ..t I:l In·
vest.ip,tory mur-1e 0; , "The representa.t.lve 1$

PJ'Uent to usis, the employee. a.ncl ma.y .at·
temPt to clartfr the 11Ct.S or sUliesl other
emJ)loyees who mar have lc:noW.'ledJe of them..

, !

. I
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Thus. viewl.ni the dectsion &oS a whole, the
Administra.tlve L&1l;' JUd.re njeetecl the Reo
pCndent's conttntlOtl th&t II.D employer could
Qem&DO the silence of the It&tuton- repl'e'o
.enta.tlve t.hroU&'hou~ a We1na:a.nt:l inter,
vi'ew.

In QteeW ll:1th the Administ.r&tive La.....
Judee's ttnd.i.nP &nd conclusions on th.Is
WUt, 1t Is our liew tha.t the Suprem~ CQurt.
mthe COIUH of ita We1:Qpn.en c1ecJlion. m·
tended to It:rike .. cantul iDa.lance 'Oetweell
Q:l.e ncht ot an emplo,erto 1nvat,ip.t.e the
conduct ot lts employees &.t .. ~rsonal Inur·
nev.', a.nd the role to be played Cy ar..tut.en'
representa.tlve t:ho 1.5 pruent a.t S1.lehU'l irl·
tm1ew.lt 1$ clUJ' tram the Supreme Court's
decision th:&t the role of the statuto1} repre
sen"-tive at III I1'wes"ia&U1O' Interne.. is to
previde "usiStance"l.nd "cou:ueI" t.o the
employee be1ni lnterTOptec1. Bow~u. th~

SUllreme CtlUrt made it eQua.lly clur th1t
tbe praence of the U&tutoryrel:lresenta.uve
"ueed not trlmform the inte:r\1n: into &:n
.aclverury eo:r1'test.... or tndfll1, &.Dr tYl)e ot
eolleetlve--l:larn1nJnr confrontation.. Clearly,
'then. I.%l employer'J 1"l.rbt to re~te the
role of the Itl.tuton· re~resentatl\',elet an in
veltlntory lntervieT is limIted to & reasom·
ble prevention of such a colleetl'·~b&rp.1n·

in, or a.dt'ersarr eoniront.l.tton llrtth the stat·
Utory repTelent.atl\'e.

In the tnstant cue. the R~ndC1t.'o~' d,e
mancllnc the silence of Gottscha.!k's una'on
ste....rd until &.tte~ Gottschalk h&Q con·
tund to the I:hL,u. did not enl1le in I
reuonule pnvention of I eoUKtive·l:l~r·

pinin, or I.d\'erarr eonfrcnt.atlon -1th the
statutory npruent..tlve. Rather, \he Re,

union reJ:lresentation At the Interview lot
~'hich she was informed ot her d..l.seh&:'Ie. u
well as to the !lnciinr th&t'the Respondent
was not ~uired to furn.l.s.h~e Onion wtth
certain documents from Ma.rtin's penonnel
file. In a.cdlrJon. the GenenJ Counsel has ex·
ce~ted to the .~tn.tive 1..&w Judee"
fa.ilure to order the Respondent to o!1er
Gottschalk reLnSt&tement and ~a.y as I.
~u1t Q~ Un unla.\t1ul Qeni&J ot union~
sentation fow:u~ by the Administn.tive Law
JUdee. We find no mertt 1n the Respondent',
excePtl.oD nor tIl the General Cc:nmsel'l ex·
cePtion re~ the den1aJ ot represen~·
tion to Brooks. for the reasons discussed
below. Bowever, we do find merit.1n the Gen
eraJ COUI1!el's exception to the Actministn·
ttve Law JUdee's {allure to tlnd I. nou.tion of
Section 8(1.)(5} for the refusal to furnish the
Onl0n W"lth the reQuested In!orma.tion Irem
Martin's personnel !Ue. a.nd to the !l.Ilure to
order the reinstatement and C&c:k.pay 01
GOttschalk, for the reasons diseussed belOT.

As more fully set forth In the Adm1nistn
ti\'e La~' Judee's DecisIon. the !a.cts concern
lnr Oottsch.a.ll: indlca.t.e that the Respondent
arran,ec! for a. meetini with Gottsc:haJk in
order to question him. a.cout certain property
~'hich hac! been stolen from the Respondent..
The meetini 'Q,'a,s I.ttended by Gottschalk.
Hataway (tU'St line supervisor). Carner
(third. line superviSOr), and Hubbard (leeW'i·
tr supenisorl. When BUDDar'd displayed the
stolen property (which had been recovered
from a. ;lawn shop> and bepn askin,
Gottschalk about his lnvolvement 1n the al·
leied theft, Oottscha.lk requened union rep
resentAtion, Union Ste"«'ard. MeQuiller 'wa:i
c:a.llec! in and informed of the allecLtioDS
aninst Gottsehallt. Hubbard then informed
McQuiller tha.t he cUd not 'I;l;'ant him UI say
~"l.yt:-.i:H;, md tha.t he "':antec GottsChall:. to
anS"II"er Ul his own 'Q,·ord.s.l Buo~ then
ques:ionecl GottschiJk further, informitlC
him trut it he did not confess to steallnr tine
~rope::"ty he would be arTesud by a. PO
>Ice:n..r, e:no was already on his 'It'l.j' to the
Respondent's o!!iee.s,~ Gottschalk. bea.me
\'en' l.:pset and beiaD to en', and snorUS
thereuter he confessed to the theft ot the
Cornpa,nj"$ property ll.5 '<I.·ell A.S to sevenl
other thefts of comp:a.n~' propertj·. A!UT a
\.:r1tten cor.Iession was simed, Hubb&l'd
a..sked McQuilier U he hAd a.nythi:u: to say,
l'herea.!t.er, Ga..-ner au.spenaed Oo~
pencllnc tercuna.tion.

The Adm1nlstrauve Law Jud.re found that
by requirine the union st!'I;l;'ud to rem.a.in sl·
lent throurhout Gottschalk's 1nt.erviev: the
Respondent had reduced Gottsehuk's rirht
under the Supreme Court'l clecilJon In
N.L.R.B, v. J. We.1nra.rten. lnc.~ to the mere

SOtJ"I'H'W'ES'I' BELL TEL.

\ Hubb..J'll testlflfoll that hI! l1lu!ncl~c1 hls sa~
men! \0 MeQuUli!r \0 meUi th..t MeQulll~r could
not ul:. 41'\11 OUest.JOIU u.nt.lJ tht! 11lU!!"\'1r'a' ..-IUl

,Oottacl\lllt 1IrU over. but thl.~ McQuiller .... lrn \0
1~1t ell.rlflcal.lons eU'I'lnl till! lJlun'le", Bul:lb&td

• 1.110 tcStlHIICl tl'lat ioUo","ml his JUtement ~
MeQulller the la.tLer -.Ie nGU3ln1 ,c1unna &nd &11M
the Ull.emn',

Z AlthoUCh I. pOllCll:Un '"&I \JI lI.elOll lUI way ·to
the R,aponclenn ottlCa ..hUe tbe lntel'\1<tt'~ l:I
propell. the R~ellt ha.d deeiCtecl prior Ul tht
InwrYI_ not \0 rUt mn:llMI c.iW'fa~
Ootuctl&IL

> .20 'OJ!. 211. II uuu.:t: 21111t untJ,

•
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sPQndent I.ttem~1t.ed 1rDm the very outlet of
tin Ultemew to at1!le ,any I'Uticlpa.t:!on by
the union Itewa:n:lClurlni the interview. At
the time that Hubbard Qemanded
McQuWer's silence. then 11'&6 no 1l:Idia.tion
tha.t McQulllel' b.a.cl sourht or would seek to
turn the interview into II. collect1ve-!b&rIa.i:D.
lnr or adverury cnn!ronta.tion.

We note. further. that the lDt.ervlew ltsel!.
~ well as its outcome. Q!moDStntes the c:r1t
icIJ need tor the rirhts cn.nted to employees
under WelnPrten. For I.S the Supreme
Court U&tecl In We!nprten. etten "&0 m..
vestlptlve intem~ 11 conduer.ec:l b)' IeCUri
ty ;peelallsts: the employee d.oes not eon
front II. supervisor v;-bo Is known or f&.m!llar
tQ l1im. but a stranrer tnlnecl in Interrop·
tion teehn1Ques.'" Simnu}y, GotU<:h&l.k W&S
eollJronted at the interview by Rubb&rd.. II.
sec:urtty supervisor and fonner FBI "ent
It'bo WLS tra.ined. In 1I:Iterrol3oticm techniques
and who used thaa.e techniques tel procure II.
total written confessiO%l !rom Gottsebalk.
almoU$lY. the mere lIlent presence at
Gottsr:h&lk's union steC'lJ'd &t the 1ntervie~
wa.s 1IlsU!!icient to &lurChe lJ:nbuance which
the Supreme Court sourht to llleviJLte In 1t1
Weinia.rten ClPWcn.

Accord1Drly. we aeree lIiith the A~
tn.tive L&w JUdre th.a.t the Respondent, 0,
requirinr Got·tIlC~'s union re~resenta.tive
to remaJ:l .l11en," denied Gottsehali: union
representa.t1on lot an lnvestilra.tory 1nterv1e~

which Gott.sehal.k rasona.bly feared miCht
result lZl his disc::1pllne. in viol&tlon of section
8(1.)(1) 01 the Act.

With reprd to Brooks. the 1&Ct.s reveal
th1t on the morning ot March 9 the R~
s;lOn(1ent'J mans,rer 01 operator services.
Ruth Reese. WIS instructea to disehup
Brooks because 01 excessive absences. Whe:o
Breca repol"Ud to R~e's o!!iee that mom
~ in ord.er to~resent Reese V.ith a doctor's
excuse ter her latest absenee. Reese told her
that &he CReese) wanted to meet v.ith he:.
BJ'IOOks requestedth:a.t they W&lt lor the lIJ'.
rlnl ot her union steward. B1"OW'tl. Opon
Bro"nl's &n'lv&l. Reese 1rl.!ormed Brooks that
the ciecisaon ha.d beoen mule to d.ischure he:.
and. provided Broou With precise reasons tor
·the di$Ch.l!.l'fe. When Brown sought to inur
Vene irl the diseussicn, Reese Ulld :Bl'O~
that she could say nct.hinr until uur
Brooks ldt the meetU:i.g. At that point.
Broolts acce]:)tecl the c1.I:seh.&rIe and lett tnt
meetinl.

'!he Adm!nistn.t1t'e L&w Judge. relYinI' Clll
ADlCCQ au Company.' Ten.cc. Inc..- and Jt.
Mart Ccrpon.tICn,lD found no unlaW'fUl denio
al of union representation Oeea.U3e the Re
SIlODdent merely in1onnec1 Brooks of the d1s
elpllDe ,·th&t bad been dectded. upon prior to
~ session. and thw CUd not en~ in anY
other type of Inte~e which could De
eb&n.eteri:zed as Ul Interview,"U Eloweve:.
subseQuent tel the Mm1nlstrl.tlve L&~

JUlUe's Decision. the Board issued its Dec:i
sian in Ba.ton Rou,e Water Works Com·
pany.u J,. majorlt1 of tbe Board there held

t I4. at 2eS. m. 10.
~ n. NUUl No....... III tJUl.M lDO (lml.
• :aU N1oR.8 No. 10. 1011.R.RM un (18'1IJ•
.. 20 HLRB No. l(C. 101 l.R.RJ,[ 1401 unl1.
" AmacD ou ComDUlJ. 1IUln.. &l. ~ at p. '-
J% '" NLR.S No. 111, 10: LJUUi[ 1016 nntl,

C1I:&lnD&lI1'IAD.Inc an4 )IlnllDu J'eDIllo 4l8CUDI
MO&I'Utl1.
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turned UI his key and 10 card, mel lett the
prem1la. At "1;30 the Den 1D0mine. Burke
in:tormed t..Borde th&t be could not. $m1vi.ct.e
LaBorde With copies of the documentl w:tth·
out written author:\z&tion from Y&rt1n.
LaBorde wu un&ble to coat:.&ct M.&.rUn. &Dd
MartIn remPled 1&ter th&t tDOro1nl.

The Admil:U.Itn.t1n Law Judn. In&ctvert
mUy fln~ tht.t the eYen" aboYe occ:\ln"ed
on May 22 rather th&r.I GIl K&rcb 2:. CCjD.
eluded thAt. PUm1&Dt \0 ...Wemeot 'qree.
ment between the ReIPoadeDt. the Union,
&nd the Boanl which 1l'U enforeed b, the
United States Court ot ApJ:lea1a on Nay Ui.
the Respondeat was under no ObllpUon to
wppl)' the Onion wltb copies at the RClUea
eel documenu without M.art!n'. wrttieD &U.
tboriZatJoD. Since the .A.dmIDIa'tratt 1.&w
JUGle ~11 reUed. upem the little
meat &lJ'l!CDent to reIOlve thiI &11~on.
we mUit del.ennlDe wbether the Respondeat
violated the Act bued UpoD our O'lm revie.
ot the fact&.

It LI undisl:luted that the Relpandent re
fUled to provide copies of the doeuments u
r~uated by the Unloa. and that the InlOt
mation cont.a.1ned U1 the c10cwnents wu rele
vant and neeeu&r}' 10r the pet10rm&DCe of
the Union'. ltatutory functioa in repraent·
In, Martin. Por example, bad the thllon
been able to reView the document&. It micht
h&\-e been able to adVise Martin &I to wheth·
er he should ralrn from the ReIpoodent, or
&110" himlelt to be d1Ich~ec1 anel pursue
kUs remedY throu,b the rr1evance Jrl>1tn·
tlon Intem.

In addJtlon, the IOle reuon reUeclllpcn by
the Adm1nl.It.r&tlve L&w JuQp for t1Dd.lDcno
violation"'" the RelpCndeat'l de1ena that
M&rtJ.n had not &uthorued In wnt1n8' the re
leue of the infonn&t1on from bJs petIODDe1
fOe_ We noee. however, that thIa defena baa
been repe&t.edly reJecteC1 by the Bo&rd.u M
cordlnll)', we find ~t the ReIpo.adeDt., b1
nfUl1n&' to fum1lh the Onion with ccrpies of
desianated docurnenta fram Nutin'1 penon
Del tue. violated Section I(&)($l &Dd (1) of
the Act.J'

The Remeci,,: Bann. found that the R.
Ipondent )'lu en'....ed in cena.ln unta1r 1&bor
practices. we lhall recommend tb&t It ceue
and duist therefrom and tate cert&lJ! &f.
tinnauve action Ht forth below da1lDed to
dfeetu&te the pellcies of *-he AcL

We have found, in qretlDleot witb the Ad·
minia'traUft Law Judie. that the Respond
ent violated sectJOD 8(aX1) of the Act by
deprhlnc Charles Oottlcl\&1k 01 union ~p.
reHatatlon at all InvestJlatory lnt.erv1-ew
,.,.hlch Gottlchalk reuonably belieVed au.ht
rewlt in biS diSdpUne. Since ttle ResPond·
ent', W1Ja..fUllntervte,· ,-lth Oottaeha1k reo
lulted in a conleulon and GotUChalt'1 1m.
med1l.te 'UlPtNion and tennin&Uon. we
deem It apPrDprll.te. in order to red.!1:r the
hann caused bY the unlaw1w tDtervle'W. to

. In'Ult the remedy of reinltat.ement and back·
;1.,-,1' We IhalI OMer Ute Rapoadent to

•

II a. The E11CU1e AUiO-Ute ComllM,•• M1.RB
11.2. 11"'". H 1.oRRN 1012 (lIto I.

" N.1.Jl.... v. Aclne lmIUIUtal ea~ .. D~ U2.
UI, I( 1.R.R.N 2011 (1"'1.

IT WInOla BeU Telephone Co.. 211 HLRB Jlo. 1-'
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We uve &lao found, OlIn'tra:ry to :the Ad·
mlnlstratlve La.- JudIe. that the Respond
emnol&ted S«t1an 8(&)(5> &ltd (1) of tbe
Ae'l by refl:lSU1r to fumJab the omonWith
eoples of ce.rt&In documents :from Mickey
Martin'Jpe~Mej !Ue. Th,erelcre,we ah&ll
order the Respondent .tQ tum1aJ:l the re
QUested copies or Martin'. employment &po
plication &nd drl\1nr reconi from the Tezu
Department ot' Public SaI,ty. In addlUclD.. In
order to restOrt Muttn and the Onion to the
5t.&UU QUo ante. r;e Ih&I1 erder Ute Respond·
ent to ",Live any lrievance procedure time
limit&tlODlIO that theOnioD ma1 have the
CPPGrtunlty to fUe I.cnnanee over M&rt!n'.
tennJD&ttcn.

REFUSAL TO BARGAIN See. l(aHS}
-Refusal to furnish lnformatiOD

... 5UZSO --1oUu.& ... 5(.5%37

Tele;Jhone cemplLZ1f violated. LMRA
by retusini to hmllsh unJon with cer·
tain reQuested documents that were reI·
evant a.nd neeessary to union', eV&1ua.
tlon of pievanceeon~ company'l
eUmJnation of Monday loa non-sched·
uled d&y tort.e1etype crew. (1) No merit
is found in company', centention that it
timely JB.ve unioIII..f1m onlly and thm
in writ.lnl. &lll.ntorma.tion needed to ef·
fectuate tntelU,ent resolution of sriev.
anee, wher! it (I.) repeatedly relURd to
tt1rI1.bh any company doeumentsto
unionconceminl rneva.nce, <bl noti·
tIed union that It would only fu:rnt.sh
company document:ll! they were in em·
ployees' personnel hJ5tory files. and (e)
1urnished swmn&rtes representins
thrft..month and twelve.month aver·
aces otc1&lly eu.stomer reportl that
were of llttle or no value to union; (2)
company U!erted.· thl!t1nI pOSitioN
eoneeminl Ita oicUnt4C1D1 to fur:nish
documents.

LAND OTROST-

LAND O'FROST OF ARKANSAS,
INC.• Searey. Ark. :1.1II4 FOOD HAN·
DLERS, LOCAL 426. 8./w FOOD &
COMMERCIAL WORKERS. AFL
CIO, Cue No. 2~RC-6179, september
9, 1980. 252 .NLREI N,o. 1

BetON! NLRB: ~. ChAirman:
JenJdns and P,entllo, Members.

ELECTION Sec.. ~9(e)

-Election iateZ'feten·ce'" 62.!iS97
Employer did not interf,ere wlthelec·

tion when auperv1aon IPOke with at
leut half ot elll1ble voten. at their
won: statlona on day at election. and
'told them that they mould vote and
·t.hat Uthty were un4ee1ded a "no" vote
would be appreciated.
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