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AWARD

Having carefully considered all evidence submitted by the parties

concerning this matter, the arbitrator concludes that the Employer violated

its agreement with the National Association of Letter Carriers when it

reassigned a full-time regular, partially disabled, current employee of the

Carrier craft to the Clerk craft as a part-time flexible worker . In accordance

with the agreement of the parties, the issue of remedy is remanded to all the

parties so that they may attempt to agree on a negotiated settlement . The

arbitrator shall retain jurisdiction in this matter for 90 days from the date of

the report in order to resolve any problems resulting from the remedy in the

award. It is so ordered and awarded .

Respectfully submitted,

Carlton J. Snow
Arbitrator

6

Date : « - LA `Rq

ii



NATIONAL ARBITRATION PANEL

IN THE MATTER OF )
ARBITRATION )

between )

UNITED STATES POSTAL )
SERVICE )

ANALYSIS AND AWARD
AND )

Carlton J. Snow
NATIONAL ASSOCIATION OF ) Arbitrator

LETTER CARRIERS )

with )

AMERICAN POSTAL WORKERS )
UNION )
(Intervenor) )

(B. Tate Grievance) )
(Case No. H94N-4H-C 96090200) )

I . INTRODUCTION

This matter came for hearing pursuant to a collective bargaining

agreement between the parties effective from June 12, 1991 through

November 20, 1994 and extended through November 20, 1998. Hearings

occurred on September 17, 1997 and April 21, 1998 in a conference room of
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the Postal Service headquarters located at 475 L'Enfant Plaza in

Washington, D.C. Messrs. John Dockins and Richard Murmer, Labor

Relation Specialists , represented the United States Postal Service . Mr.

Keith Secular of the Cohen, Weiss, and Simon law firm in New York, N.Y.

represented the National Association of Letter Carriers . Mr. Darrell

Anderson and Ms. Melinda Holmes of the O'Donnell, Schwartz, and

Anderson law firm in Washington, D .C. represented the American Postal

Workers Union, as Intervenor .

The hearing proceeded in an orderly manner. There was a full

opportunity for the parties to submit evidence , to examine and cross-

examine witnesses , and to argue the matter. All witnesses testified under

oath as administered by the arbitrator . Ms. Bethany Schields of Diversified

Court Reporting Services, Inc . recorded the proceedings for the parties and

submitted a transcript of 153 pages. The advocates fully and fairly

represented their respective parties .

There were no challenges to the substantive or procedural arbitrability

of the dispute , and the parties agreed that the matter properly had been

submitted to arbitration . In the event that the Union prevailed, they

petitioned the arbitrator to remand the matter to the parties for formulation
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of a remedy . The arbitrator officially closed the hearing on August 17, 1998

after receipt of the final post-hearing brief in the matter.

II. STATEMENT OF THE ISSUE

The issue before the arbitrator is as follows :

Did the Employer violate the parties' agreement by
assigning the grievant to the Clerk Craft as a part-time flexible
employee rather than as a full-time regular employee? If so,
what is an appropriate remedy?
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III. RELEVANT CONTRACTUAL PROVISIONS

ARTICLE 12 - PRINCIPLES OF SENIORITY, POSTING,
AND REASSIGNMENTS .

Section 12.4.A A primary principle in effecting reassignments
will be that dislocation and inconvenience to employees in the
regulard work force shall be kept to a minimum , consistent
with the needs of the service . Reassignments will be made in
accordance with this Section and the provisions of Section 5
below.

ARTICLE 19 - HANDBOOKS AND MANUALS

Those parts of all handbooks, manuals and published
regulations of the Postal Service, that directly relate to wages,
hours or working conditions, as they apply to employees
covered by this Agreement, shall contain nothing that conflicts
with this Agreement and shall be continued in effect except
that the Employer shall have the right to make changes that are
not inconsistent with this Agreement and that are fair,
reasonable, and equitable .

IV. STATEMENT OF FACTS

Factual disputes are not the focal point of this case . It is reassignment

rights of partially disabled employees that are at issue in the dispute. The

grievant was a full-time Letter Carrier who sustained an on-the-job injury

which prevented her from performing regularly assigned duties .

Management responded by placing her on limited duty status in the Letter
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Carrier craft. The Employer ultimately offered the grievant a "rehabilitation

job offer" according to which she would be permanently reassigned to a

"modified PTF" position in the Clerk craft . Management told her that, if

she did not accept the position, her OWCP benefits might be terminated.

The grievant accepted the position under protest .

The National Association of Letter Carriers challenged the

Employer's action by filing a grievance . What the NALC wanted the

Employer to do was to withdraw its offer of a "part-time flexible clerk"

position, and the NALC asked that the grievant be maintained in her current

craft and job status . The NALC also sought reimbursement for all lost

wages and benefits. Ultimately, the grievance came to Step 4 of the

grievance procedure . When the parties were unable to resolve their

differences, the matter proceeded to arbitration at the national level .

At the arbitration hearing, the parties agreed to limit the issue before

the arbitrator to whether or not the Employer permanently may reassign an

injured, full-time letter carrier to a part-time, flexible position in lieu of

assigning the individual to a full-time, regular position in another craft .
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V. POSITION OF THE PARTIES

A. The National Association of Letter Carriers

The National Association of Letter Carriers argues that the Employer

violated its obligation under ELM Section 546 .141 by permanently

reassigning the grievant to a part-time flexible position . According to the

Union, the text and purpose of ELM Section 546.141(a)

requires management to minimize any adverse or disruptive impact on

employees. It is the belief of the Union that this obligation prevents the

Employer from reassigning the grievant as a part-time flexible employee .

It is the position of the NALC that, when management realizes an

injured, full-time regular letter carrier is permanently disabled, only two

options exist. The Employer may allow the employee to continue in limited

duty status in the Letter Carrier craft on an open-ended basis, assigning him

or her to available work in accordance with ELM Section 546 .141(a)

criteria. Alternatively, the Employer may offer the individual a permanent

reassignment to a full-time, regular position in another craft, provided that

the location and schedule of the position meet criteria set forth in ELM

Section 546.141 . It is the belief of the Union that the Employer may not

reassign an employee to a part-time flexible position in another craft

because such an assignment effectively strips the employee of protection set
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forth in ELM Section 546 .141(a) and, therefore, is inconsistent with a 1979

settlement agreement between the parties which resulted in the language of

ELM Section 546.141(a) .

It is the position of the Union that national-level arbitration precedent

supports its position in this case . According to the Union 's viewpoint, two

prior cases held that management ' s assertion (that an injured employee may

be demoted to part-time flexible status ) necessarily imply that protections

embodied in ELM 5456.141(a) become inapplicable at the point

management determines that an injury is permanent and that an employee

must be reassigned . Moreover, the Union contends that case law on which

the Employer relies is distinguishable because the earlier precedent involved

a former employee being reinstated , rather than a currently employed

employee being reinstated , as is the case at hand .

It is also the belief of the NALC that issues argued by the APWU at

the arbitration hearing are not really in dispute before this arbitrator . Relief

sought by the NALC in this case is a return of the grievant to the Letter

Carrier craft, and this action does not adversely affect any APWU clerk craft

employee, in the opinion of the NALC. It is the contention of the NALC

that arguments put forth by the APWU in the case are outside the scope of

the present grievance and should not be addressed by the arbitrator .
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B. The American Postal Workers Union

It is the position of the American Postal Workers Union that, when

reassigning a letter carrier to work in an APWU craft pursuant to ELM

Section 546, the Employer must make the assignment in a manner that

complies with the APWU National Agreement . This assumes that such

assignments do not impair conversion rights of part-time flexible

employees. Accordingly, the APWU contends that, if a partially recovered

letter carrier is assigned to perform clerk work in a location where part-time

flexible clerks are working, the letter carrier must become a part-time

flexible clerk.

It is the belief of the APWU that Section 546 of the ELM as well as

the EL-505 Handbook require this result . The Handbook, according to the

APWU, requires compliance with the National Agreement of the APWU

when a letter carrier is assigned to perform clerk work. The Union also

contends that a letter carrier injured on duty and partially recovered may

seek assignment as a full-time regular clerk by applying for such assignment

pursuant to Article 13 of the NALC National Agreement. Under that

contractual provision (which the parties have agreed may be applied as

though the NALC and APWU were still engaged in joint bargaining), part-

time flexible conversion privileges may not be adversely affected because
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the full-time vacancy created by the reassignment would be posted for bid

by employees in the APWU bargaining unit .

C. The Employer

The Employer argues the claim of the NALC that placing a letter

carrier into the clerk craft as a part-time flexible worker violates the

National Agreement is an unsubstantiated assertion of the NALC .

Management contends that there is no contractual language to support the

NALC's position and that representatives of the NALC must bargain for the

"full-time status" guarantee being sought by the Union . The belief of the

Employer is that for the NALC to prevail would, in effect, constitute a

rewriting of the parties' agreement. Additionally, the Employer contends

that ELM Section 546 is silent with regard to the status of reassigned

employees and that, absent contractual language to the contrary, this is an

area of decision-making reserved to management pursuant to Article 3 of

the parties' agreement .

It is also the position of the Employer that prior national arbitration

awards are dispositive of the issue before the arbitrator . Moreover, the
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Employer contends that settlement negotiations leading to the formulation

of ELM Section 546 .141(a) are not relevant in this arbitration proceeding .

The Employer also contends that, because an employee's status on

reassignment was not discussed in the 1979 settlement negotiations, the

relevance of the negotiation is suspect in this proceeding. It is the position

of the Employer that relevant ELM language is clear and that nothing in

postal regulations or the National Agreement with the NALC gives a letter

carrier a contractual right to retain full-time status when receiving a cross-

craft reassignment. Accordingly, the Employer contends that the grievance

must be denied .
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VI. ANALYSIS

A. Contextualizing the Dispute

At issue in this dispute are reassignment rights of partially disabled

employees who sustain injuries on the job . The National Association of

Letter Carriers argued that, if an employee injured on the job was a full-time

regular employee, such a worker, then , must be transferred to a full-time,

regular position in another craft if a cross-craft transfer is necessary. The

Employer, on the other hand, argued that, while normally it might agree

with such a decision , a prior arbitral decision specifically held that cross-

craft transferees must enter the craft as part-time flexible employees if part-

time flexible employees already are in the gaining craft . Otherwise,

conversion rights of part-time flexible employees in the gaining craft are

violated. Adding a layer of complexity to the issue is the belief of the

American Postal Workers Union that, since the two unions no longer

bargain jointly, it is necessary for the APWU to intervene in order to be

certain that its bargaining unit members are protected . It is the contention

of the APWU that all incoming cross-craft transfers of partially disabled

employees must enter the craft as part-time flexible employees if there

already are part-time flexible employees in the clerk craft of that

installation .
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The departure point in unraveling the disagreement must begin with

any relevant contractual language . In this case, language to be reviewed is

drawn from a regulation found in ELM Section 546.141(a). The regulation

states :

Current Employees . When an employee has partially overcome
a compensable disability , the USPS must make every effort
toward assigning the employee to limited duty consistent with
the employee's medically defined work limitation tolerance
(see 546.611 ) . In assigning such limited duty the USPS should
minimize any adverse or disruptive impact on the employee .
The following considerations must be made in effecting such
limited duty assignments . (See NALC's Exhibit No. 2, p . 2,
emphasis added.)

The regulation , then, provides a detailed guideline and order of preference

for locating and assigning work for partially recovered current employees .

At the core of the dispute with regard to ELM Section 546 .141(a) is

the meaning of language in the provision which requires the Employer to

"minimize any adverse or disruptive impact on the employee." To gain a

better understanding of what was anticipated when management drafted the

language, it is necessary to review its history. Quoting Arthur Corbin, the

great scholar on contract law, Justice Traynor of the California Supreme

Court observed :

The meaning of particular words or groups of words varies
with . . . verbal context and surrounding circumstances and
purposes in view of the linguistic education and experience of
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their users and their hearers or readers . A word has no meaning
apart from these factors ; much less does it have an objective
meaning, one true meaning. (See Pacific Gas and Electric Co .
v. G. W. Thomas Drayage and Rigging Co ., 442 P.2d 641, 643
(1968).)

Words find their meaning in context .

Mr. Vince Sombrotto, President of the National Association of Letter

Carriers, testified that in 1979 he participated in negotiating changes to

relevant portions of the Employee and Labor Relations Manual at issue in

this case. Asked if he knew the circumstances which gave rise to the

disputed language as a settlement to a Step 4 grievance, Mr . Sombrotto

described the situation which led to the grievance as follows :

I had been hearing some, what I care to describe as horror
stories about letter carriers that were on--were injured on the
job and were being, in their view, harassed by management by
being required to be assigned limited duty well beyond the
installation that they worked in and on tours that they--that
were alien to them .

I recall a particular case in Texas where the carrier had to
go 90 miles to a different installation to go to work at 2 :00 a.m.
in the morning when the carrier's original starting time was
7 :00 a.m., and he worked until 3 :30. And here he was required
to go 90 miles from his employing installation and report for
duty at 2:00 a.m. in the morning .

Q. So just so we are clear, these were carriers who
had been injured on the job and who would be eligible for
worker's compensation if they weren't working .

A. That is correct.
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Q. And did the NALC have a view as to why these
abuses were taking place?

A. Well, it was a tactic being used, at least from our
viewpoint, to harass people to come back to work whether they
are injured or not. They didn't like the idea of paying
compensation to employees . And the easiest way to get them
off the compensation rolls was to assign them to installations or
facilities within installations that were difficult for them to get
to and tours that were just not within the work scheduling of
the carrier in the past .

As the Union's concerns about the issue increased, the parties began

discussing the problem. Mr. Sombrotto testified as follows about the nature

of those discussions :

Q. Do you recall with whom you spoke and what the
substance of those discussions was?

A. Well, with the Postal Service, I believe I spoke to
Jim Gildea and Bill Henry, at least on some occasions .

Q.
discussions?

. And were attorneys involved in these

A. I don't recall if attorneys were involved .

Q . And do you recall whether the parties began to
discuss the possibility of resolving the NALC's concerns?

A. Yes. We were coming down to get to the point
where we could make agreements on a pecking order, as I
recall we termed it, as to where--what would be a carrier's
rights that was on limited duty, where that carrier would be
assigned, when they would be assigned, and so on .
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And we came to the conclusion that the agreement,
ultimate agreement, was that they could--they would have to be
assigned in their own craft, in their own installation, on their
own tour of duty if there was work available under those
conditions .

Q. And did the agreement contemplate the possibility
of assignment across craft lines if those conditions could not be
satisfied?

A. Yes. (See Tr., vol. 2, pp. 50-51 .)

Discussions between the parties ultimately produced the present

language of ELM Section 546.141 (a). President Sombrotto ' s testimony

made clear that the parties anticipated that cross craft transfers would occur.

Moreover, the parties gave notice to other unions, specifically the APWU,

that the negotiations were occurring, and no one voiced any objection to the

agreement reached by management and the NALC on the language of ELM

Section 546 .141(a).

Testimonial and documentary evidence about the context of the

decision to enact ELM Section 546 .141 (a) made clear that management

agreed to make every effort to assure that partially recovered current

employees would not be assigned "alien" tours of duty at distant

installations . It is clear that a main purpose of the negotiation was to give

the Union and the affected employee a degree of control over how

reassignment would impact partially disabled workers. By using language
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chosen by management within the context of the negotiation with the Union

meant that the Employer necessarily agreed to limit certain of its managerial

prerogatives with respect to this category of employees .

Arbitrators long have recognized that, absent contractual restrictions,

management is charged with making work assignments . As one arbitrator

observed, "the right of the Company to assign work . . . is one of the

fundamental rights of management . . .." (See Olin Mathieson Chemical

Corp., 42 LA 1025, 1040 (1964).) Within the context of relevant

contractual limitations, "the concept of management rights includes all

decisions and activities relating to the direction and control of the

employer's operations and property ." (See Gruenberg, The Common Law

of the Workplace, 92 (1998).) It, then, is necessary to determine if the

managerial limitation inherent in ELM Section 546 .141(a) meant that

reassigning a full-time regular employee as a part-time flexible worker

violated the intent of the parties' understanding.

Article 7.1(a) of the parties' agreement sets forth the difference

between full-time and part-time employees . The parties agreed that a full-

time employee "shall be assigned to regular schedules consisting of five (5)

eight (8) hour days in a service week" and that part-time employees "shall

be assigned to regular schedules of less than forty (40) hours in a service
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week, or shall be available to work flexible hours as assigned by the

Employer during the course of a service week." (See Joint Exhibit No . 1 . p .

15). The same concept is contained in the Employer's agreement with the

American Postal Workers Union . (See APWU Exhibit No. 18, p. 18.)

The contractual language makes clear that having the status of a part-

time flexible worker does not guarantee 40 hours of work a week . This

means that a partially disabled current employee will not necessarily receive

40 hours a week. Likewise, the flexibility inherent in the position of a part-

time flexible worker means that an employee's schedule and tour of duty

cannot be guaranteed . Even though initially assigned to a tour of duty

similar to a partially disabled employee's former position, there is no

contractual protection for such an individual if management should choose

to change the employee's hours or schedule . The partially disabled

employee's circumstances are complicated by the fact that the individual

would be a member of a new bargaining unit, and an exclusive bargaining

agent would not be able to enforce employee rights gained under a labor

contract to which it is not a party .

Inherent in shifting a worker from a full-time regular schedule to that

of a part-time flexible employee is a denial of employee protections that

were gained through the settlement process which produced ELM Section
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546.141(a). Under ELM Section 546 .141(a), cross-craft transfers were to

take place only as a last resort and, then, only when a schedule reasonably

similar to the employee's previous schedule could be guaranteed. A

partially disabled current employee's status as a part-time flexible worker

strips away these protections for an employee who held a full-time regular

schedule and lost it due solely to an on-the-job injury .

B. The Impact of Precedent

The Employer argued that it ordinarily would agree with the

proposition that a full-time regular employee should remain a full-time

regular employee after a cross-craft transfer due to a debilitating on-the-job

injury . (See Tr. vol. 2, p. 32.) Moreover, the Employer conceded that its

former practice, when reassigning partially recovered disabled employees

across craft lines, was to give them the same status they held before an

injury . (See Tr. vol. 2, p. 33 .) Management contended that it would have

continued the practice had it not been for arbitral precedent .

The arbitration decision on which the Employer relied concerned a

former postal employee who had partially recovered from an on-the-job

injury . (See Case No . HOC-3N-C 418 (1993).) Management reinstated the
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employee across craft lines. Like the dispute before the arbitrator, the

transferring employee in the earlier 1993 case belonged originally to the

carrier craft; and management placed the worker in the clerk craft after the

disabling injury .

Despite some factual similarities between the 1993 case and the

present dispute before the arbitrator, there exists a significant difference

which supports a different view of the circumstances in this case and leads

to a different result . Reliance on the earlier case is not dispositive of the

current situation. The earlier decision continues to be relevant but is not a

key decision to be used in resolving this dispute .

In the 1993 case, the partially disabled worker was a former

employee. The grievant in the dispute now before the arbitrator was still

employed at the point of the transfer . (See APWU's Exhibit No. 7, p. 5, and

Joint Exhibit No . 2.) This fact constitutes a fundamental distinction because

ELM Section 546.141 treats former and current employees differently .

ELM Section 546 .141(b) addresses the reassignment of former

partially disabled employees . It states :

Former Employees. When a former employee has partially
recovered from a compensable injury or disability, the USPS
must make every effort toward reemployment consistent with
medically defined work limitation tolerances . Such an
employee may be returned to any position for which he or she
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is qualified, including a lower grade position than that which
the employee held when compensation began. (See NALC
Exhibit No. 2, p. 49, emphasis added .)

With regard to "current" employees, the Employer promised that it

would "minimize any adverse or disruptive impact on the employee ." The

Employer made no such commitment with regard to "former" employees .

Nor is the detailed "pecking order" established for current employees also

set forth for former employees. Moreover, the provision covering former

employees makes clear that such employees may be reassigned to lower

grade positions. The parties are presumed to have used language in a way

that made no part of it superfluous, and the basic differences in the two

ELM provisions makes it reasonable to conclude that management clearly

intended to give current employees more protection than former employees .

It is a standard of contract interpretation that an interpretation is

preferred which gives meaning to all the verbiage in a provision over an

interpretation which leaves some of the language of no effect. A conclusion

that former and current employees are to be treated the same way under the

ELM provision would render the additional language in one part of the

ELM meaningless. The difference in language required a difference in

interpretation with regard to protections guaranteed the two categories of

employees. Accordingly, it is reasonable to conclude that the 1993
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arbitration decision is significantly different from the current dispute before

the arbitrator and is not dispositive of this case .

Even though not dispositive, reasoning in the 1993 case is useful in

the present dispute to a certain extent. The 1993 case held that it may

violate conversion rights of part-time flexible employees in the gaining craft

to assign a former employee as a full-time regular employee . (See APWU

Exhibit No. 7, p. 29.) This proposition still has strength . The 1993 case

also held that the Employer is required to show why it is necessary to assign

an employee as a full-time regular worker or risk violating conversion rights

of part-time flexible employees in the gaining craft . (See APWU Exhibit

No. 7, p. 25 .) The reasoning remains sound and should provide a useful

guideline in future disputes .

According to the analysis set forth in the 1993 case, the Employer in

the current situation would have the burden of showing why the disabled

employee is required to cross craft lines and retain her status as a full-time

regular employee. It might try to justify the action to the exclusive

representative of the gaining craft on the ground that to do otherwise would

violate management's agreement with the NALC . Another circumstance,

however, makes application of the 1993 decision more difficult today .
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The two unions have discontinued joint bargaining. This fact greatly

impacts the relevance of the 1993 case to the current situation . The 1993

decision was affected by an underlying assumption which no longer exists .

That assumption was that both crafts were covered by essentially the same

agreement and that compliance with the agreement for one craft, in effect,

would satisfy the Employer's obligation with regard to the other craft .

When the parties chose to negotiate separate agreements, they

separated from the past and wrote a new chapter in their relationship . As is

so often the case, however, they did not eviscerate the past . The past is

prologue to the future, and the parties brought it with them but in separate

contracts. Their separateness, however, never foresook the tautly knit

structures set forth in numerous manuals, such as the Employee and Labor

Relations Manual . The parties retained a balance between separateness

and overall organizational order. The two separate union universes

remained tightly connected by the somber realism of working for one

employer. There are two universes in motion subtly proportioned by

separate contracts. The parties committed themselves to constructing a

balance between contracts while owing their allegiance to a single tradition .

Their individual contracts are a monument to a performance-oriented future .
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Rights of letter carriers and clerks are no longer determined

collectively. Management must be diligent in being certain that it can keep

promises it makes to each craft . If promises to one craft infringe on rights

of another, the Employer is obligated to negotiate the authority to

implement such rights within the craft whose rights are being infringed .

The APWU is correct in asserting that those reassignments and

reemployment decisionsunder Section 546 of the ELM must be

accomplished in accordance with commitments made by management in the

APWU agreement. Simply because complying with one agreement would

violate the other does not relieve management of its obligation to comply

with both .

In order to comply with ELM Section 546.141(a), the Employer is not

permitted to change the status of a disabled employee when switching

crafts; but if the employee is a full-time regular worker and there are part-

time flexible workers in the gaining craft, then reassigning the employee as

a full-time regular worker could violate conversion rights of part-time

flexible employees in the gaining craft .

Such an assessment, however, must be based on the APWU's

agreement with the Employer, not that of the NALC. Whether or not such a

transaction violates the APWU agreement is not before the arbitrator in this
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dispute. The only question to be answered is whether transferring the

grievant to a part-time flexible position would violate the Employer's

obligation with regard to the NALC. That question must be answered in the

affirmative .
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AWARD

Having carefully considered all evidence submitted by the parties

concerning this matter, the arbitrator concludes that the Employer violated

its agreement with the National Association of Letter Carriers when it

reassigned a full-time regular , partially disabled , current employee of the

Carrier craft to the Clerk craft as a part-time flexible worker . In accordance

with the agreement of the parties, the issue of remedy is remanded to all the

parties so that they may attempt to agree on a negotiated settlement . The

arbitrator shall retain jurisdiction in this matter for 90 days from the date of

the report in order to resolve any problems resulting from the remedy in the

award. It is so ordered and awarded .

Respectfully submitted,

Carlton J. Snow
Arbitrator

Date: ~ ~" "1-c1S
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