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‘01udes that the'grievance.shall be denied. It is so ordered
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I.  INTRODUCTION

- This matter came for hearlng pursuant to a collectlve
.bargalnlng agreement between the partles effectlve from June
12, 1991‘through'November 20, 1994. A‘nearlng took place,on
tJune 17,i1997 in a conferenoe room .of Postal-Headquarters‘-
located in‘Washington,-D C. Mr. KeithuE Secular, attorney‘
w1th the law firm of Cohen, Weiss & Slmon in New York Clty,p‘-
represented the Natlonal Association: of Letter Carrlers. Ms.
Marta E. Erceg, Natlonal thlgatlon Attorney, represented the,‘
Unlted States Postal Service.

The hearing proceeded'in an orderly manner. The parties
.had a fnll opportunity to subnit evidence, to examlne and
doross—examinerwitneSses,,anditorargue the matter.. Mr. Charlle
VSmith'of Diversified Reporting Services, Inc. 1reported the'
proceedlngs for the parties and submltted a transcrlpt of 69

- pages. The advocates fully and falrly represented thelr



r@spactive parties.

The partles stlpulated that the matter properly had been:
ieubmltted to arbltratlon and that there .were no 1ssues of
substantlve or. procedural arbltrablllty to be resolved Theyui;
'elected to submlt the matter on the bas1s of ev1dence pre— G
sented ‘at the hearlng as well'as post—hearlng-br;efs,nand,the:

arbitratori officially closed the hearing on September‘84'1997;‘a

xe

‘after receipt of the final post—hearing brief in~the matter.'

|
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II. STATEMENT OF THE ISSUE

The . stlpulated 1ssue beforo the arbltrator is .as follows~

Did the Employer v1olate Artlcle AR and ‘ELM
Sectlon 434, 533 by not paylng holiday schedullng
premlum to full-time regular employees who worked
their de51gnated holldays,'replaC1ng full time
regular enployees who were scheduled to work a
regularly scheduled day, not . thelr hollday or
de51gnated holiday? If so, what is anrappropriate _

remedy?,



ITIiI. ‘RELEVANT'CONTRACTUAL PROVISIONSl

-ARTICLL ll —~HOLIDAYS

Sectlon 1. Holldays Observed

The follow1ng ten (10) days shall be con51dered

holidays for full-time and part- -time regular scheduled

employees, herelnafter referred to in thls Artlcle L
‘as employees - ‘ :

New Year's Day ‘ -
Martin Luther King, Jr.'s Birthday
washington's Blrthday :
Memorial Day

‘Independénce Day

.. Labor Day

- Columbus Day

Veterans' Day

Thanksgiving Day

Christmas Day

Section 3. Payment

A. An employee shall receive holiday pay at

the employee's base hourly straight time rate for.a"l-

number of hours egual to the employee's regular
daily working schedule,,not to exceed elght (8).
hours. .

VHSectioh 4, Hollday wWork

AL An employee requlred to work on a hollday
other than Christmas: shall be paid the base hourly
straight time rate for each hour worked up to eight
" (8) hours in addition to the holiday pay to whlch
the employee is- entltled as above 1nscr1bed

Section 5. Holiday on Non—Work Day

AL When a holiday falls on Sunday, the fol- ' .
low1ng Monday will be observed as the holiday. - ’
‘When a holiday falls on Saturday, the precedlng
Friday shall be observed as the hollday.

B. When an employee S scheduled non-work day R
falls on a day observed -as a holiday, the employee's
scheduled workday preceding the holiday shall be
de51gnated as that employee s hollday.

Sectlon 6 Hollday Schedule

A. - The. Employer w1ll determine the number
and categorles of employees needed for. holiday work"



"and a schedule shall be'posted‘as of:the-Tuesdaf
preceding the service week 1n which the hollday
falls. :

B. As many full-time and‘pant—time regular -
schedule employees as can be spared will be excused
from duty-on a holiday or day designated as their
holiday. - Such employees will not be required to ‘
work on a holiday or day designated as their holiday
unless.all casuals and part-time flexibles are '
utilized to the naximum extent possible, even if
"the payment of overtime is'required, and unless all
full-time and part-time regulars with the needed
skills who wish to work on the hollday have been
afforded an opportunity to do so.

IV. STATEMENT OF FACTS

Iﬁ this case,“the,Unien'chailenées‘whethe; theEmplogerL::
ptoperly denied fite Lettet Carrierslin Bangor, Maine:their -
premium scheduling paf:: Four were- requlred to work on December |
30, 1993; This was thelr de51gnated hollday for New Year's d'
Day, _1994. The four Letter Carrlers requlred ‘to Work on ;d‘\'
'December 30 Qere repla01ng threerLetter Ca;r;ers who ‘called -
in sick. It was not exﬁiained why an extra‘workefﬁwas‘neededﬁ
; and the protest befere the arbitrator did not‘proceed on thisj
basis The dec131on does not address the. dlscrepancy. The.d
flfth carrier was requlred to work on Frlday, Decenber 31,
his de31gnated_hollday. | |

ﬁrdcedu:es for hdiiday schedulihdlare'cove;ed in Artieleﬁ‘
11 of the-parties'sagreement as Weli as;iq‘Seetion 434.5 ofkd

the Employee and Labor Relations‘Mandal;j Article 11 names



ten specific holidays recognized by the‘Employer,‘includingV'

New Year's Day. When'a*holiday.falls on a day for. which“an
employee normally would not work, the employee s. "de31gnated
-holiday" is the work day just precedlng the - actual hollday.;k
In the case before the arbltrator, ‘New Year s Day fell on a-
7 Thursday, None of the flve grlevants in thlS case normally
would have been scheduled to work on Saturday. Accordlngly,
their designated hollday was thelr work day 3ust before
Saturday.a In ohe case, this day was Frlday, December 31.
In the other four cases, 1t was Thursday, December 30 These;d
four employees normally would notrhave worked Frlday or . -
Saturday..l | | |

The issue in the case is dlrectly addressed by provrs1ons‘

in the Employee and Labor Relatlons Manual regardlng hollday

"~ pay. Such prov151ons, of course, have been 1ncorporated 1nto

the agreement through Article 19 of the. partles labor contractr‘
Employees who work on holldays or on thelr de51gnated holldays
are entltled to double pay. This is regular pay for the hours
worked plus regular pay for the holiday leave.‘ The Employer,
however, is required under Section 434. 533(a) of the Employee .
‘and Labor Relatlons Manual to pay an additional premlum of
fifty percent of regular pay if management falls to- notlfy
“employees that they are regulred to work thelr hollday or
.de31gnated hollday by the specrfled deadllne. The Employer"
is to notify employees by posting a‘hollday schedule_by;-
Tuesday of‘the'week precedlng the holiday meek;f.The only

exceptions to paying this premium occur when "an emergency



situation attributable‘to. Act(s) of God ariSes"“and-also_

‘_when "a full—time regular employee WhO 1s scheduled to work
on.a holiday.is"unable‘to or falls to work on the hollday.
(See ELM § 434.533(b) and (&).) e
Language in Sectlon 434.5 of the Employee and Labor
'_'Relatlons Manual originated on March‘4 1974 in a settlement
Agreement that 1ncluded the Natlonal As5001atron of Letter |
Carrlers. (See Unlon s EXhlblt No.76.) y: prOV151on of the
1974 settlement Agreement paralleled that of ELM 434 533(c),-
and included.a phrase that’ appeared in the or1g1nal Employee ;ﬁ
and Labor Relatlons Manual in 1978, but the phrase now- has beenr
- dropped from the ELM.,-That phrase, "in accordance w1th the ‘f
prOV151ons of Article XI, Sectlon 6, " appears in several i
paragraphs of the 1974 Settlement Agreement.‘ The sectlon-of:d
Article 11 referred‘to in-this phrase is the provision cover;f
ing holiday'scheduling,fincluding_the deadllne for schedule '
posting and the method by whi,chma’nagementselect‘semployeest
to work on holidays.and designated{hblidays. Because the
Settlement Agreement addressed the proper 1nterpretatlon of-
Article 11 it is unsurprising thatzlt was referred to)
several times. hSection'élc} of the 1974.Settlement Agreementf
stated: | 7 - | .
‘c; - When a- full time regular employee scheduled to
..+ work on a holiday in accordance with the pro-

~visions of Article XI, Section 6, is unable to

or fails to work on the holiday, the Employer

may require another full time regular ‘employee

to work such schedule and such replacement

'employee shall only be paid for such holiday

work in accordance with Article. XI,.Sectlons 2,
3, and ‘4. . The selectlon of such replacement



employees shall be made in accordance with
.any applicable local agreement consistent w1th

the terms of the 1973 National Agreement. '
' (See Unioén' s Exhibit No. 6, p. 2.) - )

The phrasing of'the}provision suggests it—ls'the'scheduling
that must comply w1th postlng and schedullng procedures in
Artlcle 11 in: order for the remalnder of the sect1on to be
appllcable. Another concelvable 1nterpretat10n is that. the;:"
"phrase refers to’ the way an employee 1s scheduled and onlyj o
-those who are scheduled through the posted hollday schedule yyd
are included 1n thlS category of employees.' It is unclear :
whether a "hollday schedule" 1ncludes all employees regardless h
‘of their status (regular, hollday, or de81gnated hollday) or |
only those for whom the day is a hollday or . des1gnated hollday.
When the Settlement Agreement was rncorporated_rnto\ . |
Section 434.533(c)hof:the 1978 Employee and Labor Relations |
_Manual, the phrase was,changed'to read_"in-accordance with a,
‘above;" and it no longerhreferred back to Article l1.- lnStead,s
r-it referred to-Section:4d4 533{a} of the ELM This EhM proer |
-.yislon provides that, 1f the Employer does not meet schedule
lpostlng deadllnes, an employee is entltled to the hollday |
'schedule premlum. In this context the phrase suggests that
j‘the employee who "falls to or is unable to work"™ must haveryﬂ
appeared on a schedule. that met the postlng procedure. Unlahei .
‘Article 11 6, ELM Sectlon 434 533(a) makes no reference to
‘the method of_selectlng whlch employees will work the hollday
'or designated holiday; Section 434, 533 in the current'verslon
of the Employee and Lahor Relatlons Manual does not 1nclude

‘any 'in accordance w1th" language in Subsectlon (c)



At issue”in this case is whether'it makes a differehceﬂ

if the replaced employee ‘was scheduled to Work ‘a regular day
or a hollday (or de51gnated hollday) _ The Unron contends‘ 5
that it is only when an employee belng replaced was. scheduled ‘
to work h1s or her hollday or de31gnated hollday thatﬁbhe“ |
exceptlon ‘under Sect1on 433 533(c} applles. That is thé‘.
l151tuatlon-1n thlS case.‘ The- three employees ‘who were- unable
'to ‘work on Thursday, December 30 “would not have been worklng e
thelr des1gnated hollday had they worked For.them,-;t;was,a.;'
~ ‘regular work day; and thelr hollday or de51gna£edkholidayfjf l
-icame later. dThey rere:replaced by the‘grievants}rfor whoh
' ‘December 30, ihrfact -was a designated holidayﬂ Slmllarly,
'the‘employee who was - replaced on Frlday, December 31, called B
:in sich on his regular workfday, hot on his designated holidayQ
-Wheh bhehparties Were unablelto resolve their differehces;:,.

“the matter proceeded to arbitration.



V.  ANALYSIS

A."  Contrasting Theories of the Case

‘1. "Use a Literal Interpretation"’

The Uniou contends‘that despiteftheltact-that the
,Employer properly posted . the holiday schedule by the Tuesday
deadllne, affected employees should have recelved the hollday*
schedullng premlum for working thelr de81gnated hollday The
Unlon argues that the grlevants in the case are. entltled to
holiday schedullng premium pay because the Employer falled to -
notlfy them by llstlng them on the posted schedule.r Rather,
Lthey were required to Work on thelr de31gnated holldays Wlth
:one or two days ofunotlce. According to the Unlon, such cir-
cumstances do not qualify‘for”the exceptlonrunder ELM 434.533(c) _
‘because the employees who were unable to workron the‘days'inh. H
‘question-were‘not:"scheduled to wdrk-on-a holiday" but; rather,
were scheduled to work what was for them a regular work day.
‘The Union contends that because these replaced employees |
. were not scheduled for hollday work, the exceptlon in Sub-
'ssectlon {c) does not apply and that the Employer must pay the
 premium.

The Union relies on language in the 1974 Settleuentk
‘Agreement which provides an excebtiou to the holiday scheduling;
premlum when an employee who is "scheduled to work on a hOll;
‘day in accordance w1th the prov151ons of Artlcle XI, Sectlon,Gh'
‘1s unable to work. (§ee Union's Exhrbrt No. 6,,p;i2;) If
"this situatlon occurs; the Employer mayfrequire_anOther

‘employee to work'on'the holiday: and the replacing employee



will not be'eligible for'premium pay. lThe‘Union argues~that}

becausefDecember 30-31 were regular work days forhthe‘replaced,
employees and-were'not their designated*holidays, the employeesf'
were not ! scheduled to work a. hollday 1n accordance w1th" | ’
Article XI. Hence, the exceptlon to paylng the hollday :
schedullng premlum pay does not apply, accordlng to the Union' s'
. theory of the case. | \

-The Unlon argues that 1ncorporat1ng into the 1978 ELM
pand the F21 and F22 Handbooks a phrase essentlally 1dentlcal

to that 1n the Settlement Agreement supports 1ts p051t10n.

nIn all three documents, the” "1n accordance w1th" phrase refers'
back to the sectlon Wthh prov1des premlum pay ‘when the if -
- Employer fails to post the holiday schedule in a tlmely

manner, accordlng to-the Unlon. The-Unlon malntalns that,
ls1nce the current ELM does not include. th1s phras1ng,l1t'
should not. be concluded that the partles 1ntended to change

the meanlng of the provision. | |

| The Unlon belleves that a llteral 1nterpretat10n and
fappllcatlon of the 1974 Settlement Agreement is supported by;p‘
subsanent settlements and de0151ons. The Unlon asserts that

ia Settlement Agreement in a 1978 Step 4 decision prov1des |

. precedent for such an 1nterpretatlon by statlng that the
lstatus of the replaced employee (as properly scheduled for
‘hollday work") exempts the Employer from paylng the premlum

to the replaclng employee. -(See Union's Post—hearlng Brlef

Ap. 13.) The Unicon argues the 1mpllcat10n is that an employee

:scheduled for regular Work would not exempt the Employer from

10



'paylng the premlum.

Slmllarly, a 1977 Step 4 de01s1on whlch obllges the
Employer to pay the premium when the replaced employees were
part- tlme but not when they were full- -time, allegedly sup-

ports the Union® s v1ew that the language should be 1nterpreted

‘llterally. {See Union's EXhlblt No. 10. ) The Unlon contends f:

vthat the 1978 dec1s1on dlstlngulshed between full tlme and " NI ‘-ﬁ

part tlme employees 51mply because the.llteral.languager. Q ;H

'requlredgthat result." " (See Union's Post—hearing~Brief

P- 14 ) ‘The Union belleves the absence of a practlcal dis-

tlnctlon between full tlme and part -time employees in the

1978 case is analogous to the present situation 1n_whlch

management sees no dlfference between an absent employee who

was scheduled to work a regular day and one who was scheduled

to work his or her designated holiday. In both-cases, the

Union concludes. that the'provision literally requires differ-

ent results.r

| It is the bellef of the Unlon that flve reglonal arbl—
tratlon de0151ons on whlch the Emohner relled do not prov1de
persuas1ve authorlty in this case for several reasons. The'
Union dismisses the. Sickles Award as 1rrelevant because it
-decided whether the Employer s de01s1on to call in an employee5

was justlfled and dld not address the 1ssue 1n contention here.

The Union also rejects the Brltton, Caraway and Schedler’

Awards as 51mpllstlcally ‘and mlstakenly premlslng the dec1—"

s1on in the respectlve cases on the fact that the Employer o

‘complled w1th the hollday schedule postlng prov151on W1thout

1



| regard to whether the grlevants appeared on the schedule.

Accordlng to the Unlon, the ELM prov1ss.on :anludes an assump—.:

tlon that an employee-who is mlstakenly left off the schedule
and subsequently ‘is called in to work on. hls or ‘her des1gnated_;'
hollday would ‘be entltled to premlum pay. "I'.'{'ms,r a blanket - .-
denial of premlum,pay-hased merely on-an assertion that the]'m
schedule was posted on,time'iSTunsupported 1n the oplnlon of
the Union. The Union contends that 1ts p031t10n 1n regard
to the reglonal arbltratlon awards 1s supported by the
Employer S, Memorandum to Postmasters, Wthh states, 1n effect
‘that the premium pay compensates for a lack of tlmely notlce“
to employees. (See Unlon s Post- hear1ng Brlef p. 17. ) The,
Unlon argues that thlS purpose would be defeated 1f the
Employer were permltted to call in employees to work on
holldays for any reason as long as the schedule, no matterf
how inaccurate, had been posted on time. N

_ “The Union also contends'that reasoning in the Dobranski -
.Award is fatally flawed*because‘it:failedito3address‘the “in
accordance -with" phrase in the 1974 Settlement Agreement.
‘The Unlon asserts that the result of such an om1ss1on mls~kl”'
‘takenly places the emphas1s on the employee who is requlred
to work the holiday, rather than on the employee who is:
-replaced. ,The Union malnta;ns that, becausertheuDobranski"-
:Award failed to acknowledge_the_effect_of:the‘"in aCCordanceﬂ,d
§with" phraseron the meaning of‘Subsection;(c), itfis:deVOid_aw
- of persuaslye authority in this-case,- |

The Union concludes that Section 434.533 of the Employee .

12



and Labor Relations Mahuél,shOuldlbe iqterpreted,literally

and,:heﬁce, that the grievance.in,thls‘oese must‘be‘sustaiﬂeo.
The Union'e'poSition,is.that the grievantsjare entitled to,
holiday‘schedullﬁg premiumlpay becagse thefworkere.the grieﬁ— oo
ents repleoed‘hadwbeenrsohedoled for aoregularlﬁork déy,rnot

a designated~hollday.

2. "Use~a-Purpose Interpretation"

The Employer argues that the ‘grievants are not entltled-to
premium pay because management, in fact posteq_the holiday
schedule in a timely_manﬁer;~rThe Employer eseerts thet'ite:
‘oompliance'with releﬁanturegulationsrih_the curreht?Employee
and Laoor_Relations Manualrhas not been éontested;” It ie the
Employer's positionrthat premiumrpay is due only when manageit;
ment falls to post the hollday schedule correctly and that,
‘therefore, ‘the grlevants are not entltled to 1t based ‘on the
facts of the case.’ Accordlng to the Employer, credlble -
_ev1dence supports 1ts theory that the . hollday schedullng
premlum is- paid only when managemént has not posted the
rschedule properly, Addltlonal language in the 1974 Settle—
ment Agreement and the 1978 ELM allegedly conflrms that the fr
, schedule postlng prov151on ‘must not have been V1olated for'r
*lthls prov151on to.apply._ ThelEmployer argues,that-lt_ls.tl
important.to focus onlpﬁrpoeefand the purpose'of Subseotion (cl‘

allégedly'is to relieve management of an obligation to pay the.

13



premium when it daid everythlng 1t could to predlct accurately ~7

staffing needs for the hollday and de51gnated hollday. fp
| The Employer belleves that the Union has m1s1nterpreted

Section 434. 533(c) of the ELM As the Employer sees 1t, useA
of the neutral words "a" and "the“ to modlfy the word "hollday,"i
rather than the posse581ve pronouns "hlS or "her,' suggests ‘
= that drafters of the language d1d not 1ntend to limit the e
meanlng of "hollday" to only that day to whlch the subject

employee washentltled. The Employer argues that the- word
“hollday" 1ncludes both the hollday-ltself and other days |
lthat could be de51gnated as holldays for employees who would
‘not have been scheduled to work the actual hollday.

The Employer argues that the Unlon mlstakenly has relled h‘ . 7;7
on the 1977 ‘Step 4 dec151on for 1ts conclu51on that ELM :
Section 434, 533(0) should be 1nterpreted llterally. Instead
.the Employer maintains that the Step 4 dec151on, 1n fact dld:*
1nterpret the sectlon llterally both by readlng‘"hollday as,
be1ng neutral and by requlrlng the premlum to be pald when f
the replaced employe was part- tlme rather than full tlme. :
The Employer concludes that the Unlon really is asking for a
nonllteral 1nterpretatlon by - 1gnor1ng the neutrallty of "a“
-and "the" and 1mply1ng "his" or "her in thelr place.

The Employer belleves that the 1ntent of" the 1974
.Settlement Agreement from which the ELM prOV151on orlglnated
~was to prOV1de a remedy for management S v1olatlon of the“‘; p
‘holiday schedule postlng requlrement Accordangly,.therﬁ‘

holiday schedule premium allegedly is directly related to a-

14



v1olatlon of the postlng protocol by management The  Employer

'bolsters thlS claim by 01t1ng a memorandum from management to
~postmasters on Aprll 17, 1974. _(§§g.Employer-suExhlbrt No. 2.)
The'memorandum’s interpretation of the'parties agreement |
as requlrlng strict. compllance with the schedullng provaslon
in- order to aV01d-pay1ng the premlum, allegedlyfls evrdence
that management's purpose’was tdﬁdecreasedviolatlons. .The-{‘ﬂ
-Employer asserts that the‘agreement was not intended toh
penallze management when a scheduled employee calls in 51ck
There allegedly is no 1nd1cat10n that the prOV151on was
1ntended to be a compromlse which allowed the premium when a
replaced employee was scheduled to work a regular work day

. and disallowed the premlum when a replaced employee was

' ‘scheduled to work his or her hollday.

In support of 1ts argument the Employer also c1tes a -

May 16, 1974 Postal Bulletin. " A notice in the bulletlnrwas
entitled "Timely Postlng.of'Holiday Work Schedules,f and‘it
made'clear that failure to.comply withrtimely'posting require{
ments would not result in-liability for7"penalty pay;f fhe
ﬂbulletln allegedly reveals the . purpose of the partles;,.‘
The Employer belleves that further support for its )
:positlon may be found in the F—21=and F—22 Handbooks dealing
7W1th how time and attendance data of employees are recorded.-‘
J‘In the oplnlon of the Employer, both handbooks are’ clearu-"

about the fact that hollday schedullng premlum 1s to- be pald
‘hwhen management falls to post the hollday schedule properly.‘

;(See Employer S Post hearlng Brief, p. 12:)

15



The Employer argues that a number of arbitration awards

provide persuaSive authority for an interpretation conSistent
+with the Employer s. In a 1986 deciSion, Arbitrator Mittenthal
tangentially addressed'the‘issue of‘the meritS-when ruling-on 7
' the arbitrability of a;related issue; His decisidn focusedr”
on the effect of penalty overtime pay on- holiday scheduling...
(See Employer s Exhibit No. 6.) In interpreting the meaning. WL rea

,of Article 11. 6 in the parties agreement Arbitrator Mittenthal
_f‘observed that premium pay is due when management fails to ~‘
comply with schedule posting.reguirements. f(ggg-Employer s
Exhibit'No.f6, p. 4.) Inxthe,Employerls view;bArbitrator
Mittenthal's language'supports management's position in this
case. |

The_Employer also believes that five regional arbitration

decisions provide persuasive authority forlits theory of the
case. An award by Arbitrator Dobranski in. 1985 denied holiday
scheduling premium pay to a ‘carrier because the holiday |
schedule properly had been-posted and because_premium.pay‘was
fexpressly limited" “to situations? where there has heen"
a violation of the,posting requirement." ,-‘7 | (See Employerfs
ﬁxhibit No. 7, p. 7, and Employer's Post- hearing Brief . P.
15.) The Employer as&xts Arbitrator Dobranski rejected the
argument that a premium must be paid when a replaced employee o
-lS scheduled to work a regular day. The Employer contends |
- that’Arbitrator,Dobranski s_analySis,is persuasive in two 7
ways. First, the status of:the“replaced employee_allegedly

5is_irrelevantLin“understanding the purpose of‘ELM‘Section 434.533(c).
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- Second, the meaning of"“holiday" in the’subsection allegedly

,'1ncludes the de51gnated hollday of the replac1ng employee.
| The Employer also relies on four other reglonal arbltratlon u“'
 awards that allegedly address the same 1ssue -as the one
-before thlS arbltrator. ThekEmployer flnds snpport‘for its
"purpose" 1nterpretat10n in the 1992'Britton Amard It denled
the Union's. grlevance and found no v1olat10nvof ELM‘Sectlon /
"434 in management s denlal of premlum pay. {See Employer s
EXhlblt No. &} Other awards from Arbrbﬁﬁnms Caraway (1983),
Schedler (1986), and Sickles (1995) allegedly 11m1t premlum -
‘pay to cases where management falls to post the hollday
schedule properly. (§ggrEmployer s Exhibit Nos, 9, 10, and .
- e S e ‘ _
The Employer concludes that 1t has not V1olated the
parties’ agreement in this case. It is. the bellef of the
aEmployer that the Unlon s argument which is premlsed on the
basis of the replaced employee s status must be denled.‘
Accordlng to the _Emplover,. the Union has mlslnterpreted ELM
‘Section 434, 533(c) and ofﬂmx;an nmagretatuxlwhlch is contrary

to the purpose for which the partles 1ntended the prov1s1on.

17



'B. Whose Meaning to”Prefer?

Fundamentally, the 1ssue in the d1spute before the
arbltrator is about the 1ntent of the partles. It is also
about the meanlng of words and how such meanlngs are affected
'by_thelr context and the‘01rcumstances 1nrwh1ch_mords are
used;_ Underlying the dispute ls.the practice of giving;’
employees;time off-and compensation for'Certain holidays.ftd

rArticleill‘of the parties' agreement outlineS'holiday
provislonsjj Itrdefinesrterms‘and, in!Sectlon-G of‘Articlef11;;”
regquires two-actions of the Employer;knamely; (1) that manage—
ment make hollday stafflng dec1s1ons based on the category
| and,senlorlty of employees; and (2) that management notlfy;
‘employees:of the holiday schedule in a timely'manner. But
the.provision went no further'than'that'until 19%4_when i
grieyancesroyer management‘szpoor record of compliance with;
the schedullng requlrement prompted negotlatlons and an evene-
tual Settlement Agreement between the partles.r The partles‘
had not thought to prov1de a remedy for v1olat1ng Artlcle 11 6
and they set about negotlatlng an’ 1ncent1ve to encourage
compllance. The partleS‘ agreement suggests that the flfty
percent "holiday sohedullng premlum" became a- part of the
labor contract to motlvate management to glve employees-
reasonable notlce of hollday schedules _i | 7 | 7

Unfortunately, language'ln the Settlement Agreement did‘:
‘not adequately address‘all possiblelcontingencies."That fact .
set the stage for the present grlevances.' D1d the partles‘»'j
1ntend to restrlct the "premium" exceptlon 1n ELM 434 533(0)
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vonly to cases where the replaced employee was scheduled to

work on hlS or her hollday° In other words, what is the
meanlng of the words to Wthh the partles subscrlbed in the
_prov151on° o |

| The Unlon argued for a literal 1nterpretatlon of language

in the Employee and Labor Relatlons Manual that addresses the riﬁ
hollday schedullng premlum.. The consequences of such a o
Narrow 1nterpretatlon, however, bear no relatlon to the purpose h
for Wthh the partles entered 1nto the or1g1nal Settlement
3Agreement.‘ Rather than merely prov1d1ng the Unlon with a

remedy for misdeeds of management, the prov1slontcou1dfben;' : o :i(l
Lmade_through technical-manipulation to‘wreak‘anjinjustice on""r
the Employer; No evidence‘Suggested that the‘partiespintended

to remove one unfalr‘prowision onlf to:impOSe‘another.- |

It has been a general rule in the common law of the shop;"”

»to strive to effectuate the 1ntent of the partles.- It. would

'be 1mprudent to pursue a llteral approach to 1nterpretatlon

as a general rule at the expense of 1mplement1ng the partles
intent. The lesson of the common law of the shop as well as

‘codlflcatlons such as Restatement (Second) of Contracts is

‘that agreements must be read in llght of the 1ntentlons of

the partles, and contractual 1ntent must be understOOd w1th1n?g
‘ the context of c1rcumstances surroundlng an agreement. rCon-
ﬂtract language need not be amblguous in order to cons;der”

external evidence of intent. As Restatement (Second) has

Amade clear, rules in aid of contract interpretation fdo:notf-'

depend upon any determinationithat-there‘is'an amhiguitﬁ; but—p
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are used in determining what meanings are_reasonably possible."

as well as in:choosing"amongnpossible meanings."' (See § 202

. comment a, 87_(1981)!) Modern day contract readers recognlze“
that there'sinpiytis_no paradlse where all words have a-
fixed, preciself aScertalned‘meanlng. (See Thayer,:_

Preliminary. Treatlse on Ev1dence, 108 (1898) )

A fundamental principle of contract lnterpretatlon used
by modern courts and arbltrators allke is that a contract
reader should v1ew ali relevant aspects of a transactlon to
understand the meanlng,of langnagesln an agreement. Evenplf'f'
one took a more restricted vien and demandedfproofnof ambignityﬁf
before us1ng external ev1dence as an 1nterpret1ve aid for
determlnlng the meanlng of words in. an agreement the. process
of prov1ng amblgulty should permlt a contract reader to con—.”
slder ev1dence of surrounding c1rcumstances, As one_court‘
observed; "oroof on the issue'of‘ambiguity'may_encompass{ . ;
snrrounding circumstances, common nsage‘and_custom . J';:andf‘

subsequent conduct of the parties." (See Eskimo Pie Corp.

'v. Whitelawn Dairies, 284 F. Supp. 987‘(S'D-N Y. 1968} ) As

a prlmary standard of 1nterpretatlon, Restatement (Second)

teaches that words and other conduct are 1nterpreted inc the
11ght of all the 01rcumstances, and 1f the pr1nc1pal purpose B
‘of the partles is ascertalnable, it is glven great welght."
(See § 202, 86 (1981).) | '
Unfortunately, the partles presented llttle dlrect
evidence of their express 1ntentlon in negotlatlng the 1974 d

Settlement‘Agreement..‘It, of course, prov1ded.the ba31s,for:
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1anguage in ELMfSection 434, 533. 'Ms.,Heath; Labor RelatiOnsa"

Spe01allst in Grlevance and Arbltratlon at Postal Headquarters,
offered some 1n51ght 1nto “the course of performance between
-the partles Wlth regard to how Sectlon 434 533(c) of the ELM
has been 1mplemented Her testlmony suggested that the excep—
'tlon to” premlum pay delineated in Sectlon 434 533(c) has- been-
' broadly applled by the’Employer: (See Tr. 65-67 ) o

The partles are presumed to haVe intended\an interpreta—:
tlon of: thelr agreement Wthh is both reasonable and gives an
effective meaning to all the terms of the agreement. In
other words, the partles are presumed to’ have structured
'thelr agreement loglcally, absent ev1dence to the contrary.

The c1rcumstance whlch gave blrth ‘to the Settlement Agreement

. of 1974 was that the Employer was.v1olat;ng,the schedul;ng‘

protocol with impunity; . The absence of a remedyrhad‘permitted\‘
opportunistic'behavior by management that diSadVantaged'
workers, and the Settlement Agreement prOV1ded a negotlated
solution in the form of a hollday schedullng premlum. The ;
aloglcal 1mp11catlon is that the agreement ex1sts to prov1de

T a remedy for v1olatlons of Article 11. 6

Did the-agreement'purpOrt to resolve'any.other problems2 ‘
The parties presented.no evidence of such‘aniintention; If
details of how to 1mp1ement the hollday schedullng premlum F
1ncorporated other motlves, lt is 1mp0351ble to dlscern from
the record what those motlves mlght have been. Can a ratlonal‘

dlstlnctlon be made. between employees who were scheduled to-



work a regular day and those who were scheduled to work a
hollday, whether actual or de31gnated° An afflrmatlve responsex;
-to this questlon seems far out51de the ‘main purpose for Wthh
Vthese prov1s10ns_were drafted. The record, however,rls not
kdev01d of such evldence. | | o

_For example, the Union relled on a 1977 Step 4 Settlement_
1Agreement in. whlch the partles agreed to dlstlngulsh between |
full-time and part tlme employees for purposes of paylng
:hollday schedullng premlum to those workers who replaced
“them. Thls, 1ndeed appeared to constltute a- llteral 1nter;¥
pretatlon.‘ Language of the Settlement Agreement d1d not
:address 1ntentlons or- purpose. Instead, 1ts analy51s seens
;conflned to the "four corners" of the agreement. Thls, of
course, suggests that a plaln meanlng 1nterpretat10n of the'
hagreement is approprlate;'

a There, however, are two 1mp0rtant dlfferences between .
:the 1977 transactlonrand‘the case before the arbltrator,'rQne'
‘differenoe is that‘language in‘the 1977ttransaction.is clear,

- LM.Section 434.533(0}-oontains a clear and specifio-referenoe_
ﬂ("a full- tlme regular employee } instead of a general state—‘
ment. The Unlon argued that the dlstlnctlon is purely llteral-
tbecause tere is no other poss1ble basis for 1t In other, |
:words, the Unlon s theory of the case would equate the d1f—
-ference'between full—tlme ‘and part—tlme workers with the
difference between a replaced employee m1ss1ng work on a
1regular day and. m1551ng work on a hollday. But thlS is wherer_'

‘the second and more 1mportant dlfference between the two




cases resides.

First,“drafters'of:the;1974 SettlementrAgreement specifi-
cally referred to the status of the replaced employee as o
"full- tlme regular rather than referring to a "generic” |
employee.ﬁ Slnce partles are presumed to have 1ntended all’

" their words to 1mpart meanlng, this choice must be assumed

‘to be dellberate. on the other hand, use of the gener;c tern

;"holiday“ later in the Section‘does”notrappear-to.he deliberate}y
especially as it was modified with the.less specific‘modifiers- |
"a" and "the." ﬁOre inportantly, however, is whether a. pur;
pose for the dlfference can be dlscerned Why would the'
partles spe01fy that the absent employee be "full tlme
regular°" By focu51ng on the orlglnal purpose of the agree—
ment (that of encouraging management to produce & tlmely and
accurate schedule), the»dlstlnctlon,between part—tlme,and
full—tine employees beconeslmeaningful. éalling‘in-a;fullj
time worker to'replace-a‘partétime workerashows morerthanrbad"
luck but bad planning by management'as weler Moreover, the"-
authorlty to call in full time employees to replace part- tlme:h
employees without penalty would prov1de an opportunlty for o
potentlal abuse when management underestlmated 1ts stafflng

. need§; » | |

In other“words, the exception set forth inVSectiontG to:
paying the‘premium is not available.when'management isjable
to increase its work force without having}scheduledcfor it‘h'
under Sectlon 434.533(a). In the case before theaarbitrator;'
management‘has not‘increasedrits work_force, nor-conld'it,r :
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.by replac1g a full tlme employee scheduled for a regular day
-with another- full tlme employee not scheduled on his or her
‘de31gnated hollday.r The purpose for whlch the agreement was-
‘made is affected by ‘the status of" the replaced employee only'r
with regard toAcla551f1cat10n and not w1th,regard tOr$Chedule‘
_aates. N l - ‘ . -

Although theiﬁplain‘meaning' rule of 1nterpretat10n
remains v1able and has many respected adherents,'lt is not .
approprlate to apply it ‘in thlS case.' Even under the plalnl
_meaning' -rule, however,:lt is approprlateato.consider,externalﬁ
material in the face of.ambiguity. .Moreover, in. this‘particular
1ndustry, underlylng c1rcumstances and external manlfestatlons
of contractual intent’ have prov1ded a source of meanlng that
can be ascribed to contractual language.

The Union argued thatdthe' 'in accordance W1th" language,
lwhlch appeared in the orlglnal Settlement -Agreement and. was
;1ncorporated'1nto the flrst_ELM Manual but does not appear_ln'

- the current ﬁLM Manual,‘reveals an intentlon to_limitfthe
exception. 1In the orlglnal;Settlement.Agreement, the ﬁin'
accordance‘with" phrase'referred back to Artic1e~11 But in‘“
:the first ELM Manual the regulatlon states that the replaced;’
:employee is scheduled to work on a hollday in accordance
_with.a, above.j Par51ng the sentence does not make entlrely .'
clear whether the phrase modified the word "scheduled" or: the
word "hollday. But because the sectlon to whlch it referred;;
implements premlum pay . for falllng' to post the. hollday

schedule on time, 1t more loglcally seems ‘to be: pla01ng pr:Lma:r:yj

24




emphas1s on. compllance Wlth that prOV1s1cn. .In any event

the language no longer appears in the current ver51on of the
4Employee and Labor Relatlons Manual and the partles submltted
no explanatlon for its absence. Accordlngly, it would be |
1mprudent to speculate on 1ts prev1ous meanlng and 1nsert 1t
back 1nto the prOV151on. | o - | |
The Union.urged"rejectiOn of theefiye-regional'arbitrationf

-awards on which the Employer relled. As the Unlon saw them,
~'three of the de01s1ons were 51mp11st1c and perhaps too llteral &
in that they rested thelr holdlng solely on Whether a hollday B
schedule had been posted, regardless of 1ts accuracy W1th
regard to an individual-employee It, however,-ls unnecessary
"to accept or reject the dec151ons of’ Arbltrators Brltton,
Caraway, or Schedler in terms of thelr persua51ve authorlty.l
The de0151ons appear to defeat the purpose in the labor con-—
tract of g1V1ng timely notlf;catlon to employeesr‘but the.
case before‘the arbitrator”includes‘no allegationiOfran-~
inaccurate:schedule.' lt,‘therefore,iCannotpbe'SaldIWhether
an'inaccurate, yetitimely schedule alone‘Satisrled.the |
Employer s obligation under this contractual prov131on. Nor
has the1r arbltral reasonlng been a ba51s for dec1d1ng thls
case. The Unlon s objectlon to the Dobranskl Award (namely,-
that it falled to address the "in accordance w1th" phrase)
was dealt with earller.l‘ | o |

 In summary, the purpose of the hollday schedullng prov1—
sion is to encourage tlnely and accurate postlng of hollday

schedules. - This’ maln purpose w1ll not be served by requlrlng
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the Employer to pay a hollday schedullng premlum in cases
“where the need for a replacement employee is out of the
Employer s control Accordlngly, whether the replaced employee
is scheduled for a regular day or for hlS or her hollday is .
' of no consequence with. regard to the appllcatlon of Employee

and Labor Relations Manual Section 434.533(c).
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| AWARD"
‘-iHavinércarefuiigﬁéonsidered all éﬁideﬁcersﬁbﬁittedﬁ
by the bartigS'concerﬁihg-this mattei,-fhe arbiﬁrétor éon4§
. cludes that‘thé grievanéé.shall be:dénied; ‘Itvi$f§b'oréered;

and awarded.

Respectfu yr‘u mitted,

gl X, )
Carlton J. Snow ' B

Professor of Law L}
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