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In the Matter of Arbitration

between

UNITED STATES POSTAL SERVICE

and Case No. HiN-NAC-C 3

NATIONAL ASSOCIATION CF LETTER CARRIERS

and

A&;ERICAN POSTAL WORKERS UNION

APPEARANCES : Harvey Rumeld, Esq . and Kevin B . Rachel, Esq .,
for the Postal Service ; Cohen , Weiss and Simon,
by Keith E . Secular , Esq ., and Shala T . Stewart,
Esq ., for NALC ; O'Donnell & Schwartz, by Arthur
M . Luby, Esq ., for APWU

DECISION

This grievance filed by NALC arose under and is governed

by the 1981-1984 National Agreement (JX-1) between the above-

named parties . The undersigned having been designated to serve

as sole arbitrator, a hearing was held on 8 July 1933, in

Washington, D . C . At that hearing APWU, pursuant to Article

15 .4-A-(9) of the National Agreement, intervened and partici-

pated . The stipulated issue (Tr . 16-17) is as follows :

Whether local or regicnal Postal Service
offices may require employees who incur job-
related injuries to submit to a medical examin-
ation prior to receiving treatment from their
physician of choice?

If not, what shall the remedy be?



2 .

A verbatim transcript was made of the arbitration pro-

ceeding . All three parties filed post-hearing briefs . The

record was closed on 24 August 1983 .

On the basis of the entire record, the arbitrator makes

the following

AWARD

Local or regional Postal Service offices
may not require employees who incur job-related
injuries to submit to a medical examination prior
to receiving treatment from their physician of choice .

All such local or regional requirements shall
be rescinded immediately . Any further proposed
chances in Subchapter 540 of the . Employee & Labor
Relations Manual-shall comply with the procedural
requirements of Article 19 of the National Agreement .

Ee.njamin Aaron_ .,
``Atbitrttot .

Los Angeles, California

27 February 1984



In the Matter of Arbitration

between

UNITED STATES POSTAL SERVICE

and Case No. H1N-NAC-C 3

NATIONAL ASSOCIATION OF LETTER CARRIERS

and

AW;ERIC:AN POSTAL WORKERS UNION

OPINION

I

Since 1974, the. Federal, Employees .Compensation Ac.t .

(FEC:A). . .has provided (§ .31 31 t} at wa ri fed.erah employees

(including postal workers ) are injured on the job, they have

the right to b- J . a, government expense by a' physician

of their own choosing (JX-11) . U . S . Department of Labor

(DOL) regulations implementing § 8103 of FECA were first pub-

lished by the Office of Worker Compensation Programs (OWCP)

on 14 February 1975 (JX-12) . As provided in those regulations,

wen an employee incurs a job-related injury, he must report

the injury to his supervisor on a standard form, CA-1 . The

supervisor must promptly issue to the employee another standard

form, CA-15, which the employee presents to his chosen physician .

The CA-16 authorizes the physician to examine and treat the
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employee and to bill DCL for his services .

Two separate sets of procedures have been in effect in the

Postal Service for many years : (1) procedures for providing

snjured semployees with- medical` care and` treatment by' th,eir

s tn ss-fcr-daty" examinations bychosen and (2) "fi

physicians . or medical officers directly . -.emoloyed by the Postal . . .

Service, or under contract with it, to determine whether an

employee may continue or return to work . Postal Service re gu-
lations relating to its Injury Compensation Program are set

forth in Chapter 540 of its E ployee & Labor Relations Manual

(ELry:) (JX-13) : If an injured emplcyee, is una-ol to return to:o

wo rk, he i s e lig ible for compensation be nefi ts under FEC A and

DCL re~rulaticns . The Postal Service must'mor.:i`tor the

employee's course of trea tment to determine his likely return

date and his capacity for limited duty . A standard form, CA-17

is oeriod _ cally . sent too the treating physician fo r :, reports

of the employee's condition .

At least since 1969, the Postal Service and other federal

agencies have used fitness-for-duty examinations to determine

whether an injured employee is eligible for disability retire-

ment, whether an employee currently working is physically

capable of continuing to`work, and whether an injured employee

who is receiving compensation is capable of returning to full

or limited duty . Until the local and regional Postal Service

procedures for handling on-the-job injuries challenged in this

case , were initiated, fitness-for-duty examinations were always .
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performed well after the injured employ ee had been examined

by his chosen physician and a course of treatment established .

At various times in 1991 . 1932,,. and 1;83 , a number of local . .

a nd regional post offices initia ted new procedures for han dling

on-the- job injuries (JX-16- Jh -21) . _Alth ough the procedures

were by no means uniform, they all, with minimal ex ceptions,

_n „ : ed ,-cloy-Des to submit to a pre treatm ent ex

n

aTin-

aton by Postal Service physicians or medical officers before

being treated by their own physicians . The principal reascn

for initiating these new procedures., was -to control . the costs o

the Injury Compensation Program . Thus, George K . Johnson .

Director of Empl oyeO . and Labor .Relaticns at the. .Sec tional

Center-in Reno, N evada, was ask ed whether the predominant

reason for`ihstltutinz .the . policy was one of . cbntrollin~'costs,

and answered (Tr . $1)

major consideration -because we had no . control
over what was happening to us We felt t hat
there were some additional benefits to the employeD
as wall, but, of course, that's been open to a _et
of conjecture but there certainly were some cost
benefits to the P os tal Service as a result .

Dr . i.-vin ." . Hermann, the Postal Service's National

Me dic al Director, was asked wheth er one of the purposes o f

a pre-trea tment examination was to forestall exaggerated

claims by the in jured employee . He replied, "Well, that is

one of the benefits of the examination relative to the employ ee

as well ." (Tr . 67) Hermann also testified that prior to the

issuance of the chall enged local and regional procedure s,

From the field standpcint , that -,,;as the



fitness-for-duty ex aminations w ere conducted only after the

injured employee had been released for duty by his personal

physician .

Labor Relations Manual (ELM) (iX-13), The following provisions

Postal Service national policies relating'to employee

injuries are codified in Subchapter 540 of the Employee &

are relevant to this dispute :

543 .1 Initial Medical Treatment

.11 General . A medical officer may provide
initial medical treatment if :

a . mployees accept such treatment of their
own free will ; and

b . Treatment complies with Handbook P-14,
Health and Wedical Service,, and . with OWCP .P
regulations and directives .

13 . Emergency .Treattnent . An. -employ= e needing :
emergency treatment in addition to first` . aid . .,
must be sent to the nearest available ohvsician
or hospital,, of the employee's or employee's
reeresentative choice . .

543 .2 Continuing Medical Treatment

.22 General Procedures

.221 If non- emergency treatment of an injury or
illness is required , the injured or ill employee
may be treated by a physician of the employee's
choice .

.23 Outside Treatment . If an employee does not
elect to receive treatment at a CSPS medical unit,
that employee may select a physician or hospital
within approximately 25 miles of home or work-
site . . . .
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5'-+3 .3 Exclusive rviedical Care

.31 Medical unit or other USFS personnel must not
interfere with the medical care - prescribed.by the
employee's attending physician . Contact with a
phys ician or phys i cian's staff should be limited

to the medical co nditio n of the employee or the
emgloyee.'s- ability to return to . full or . limitedd duty .

32 Form CA-17 is sent to the treating physician
or hospital for complet ion only when it i s necessary

determ ine the employee ' s m edi cal condition or the
employee's ability to return to full or limited duty .

547 Return to Duty .

547 .3 Fitness-For-Duty Determination

3.1 Determining Fitness The . fact that an injured
or ill employee is scheduled for a series of treat-
ments, or appointments with a physician or hospital
does not ; by itself, establish that the employee .is
not #i .t-For-duty. in. the interim . . . : Control. personnel
t.all recommend, upon medical ustification ,-to the
installation head that any employee being treated- by
a physician or hospital be required to report to a
USPS'reedical unit--(.or-eontract ' ecuivalent ) for-'.a
fitness-for-duty examination . .' Only an installation
head is authorized to approve a fitness-for-duty
exam inati on .

Before Subchapter 540 was promulgated, its provisions

were discussed with the unions party to the National Agree-

ment, pursuant to Article 19 . NALC and APWU contend that the

new procedures instituted by local and regional post offices

Violate, among other provisions of the National Agreement,

not only Article 19, in that they were not made known to

and discussed with unions party to the National Agreement prior

to their promulgation, but also Article 5, which states :
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in . Section .8.(d), of. the :Rational LZ boi• .Felations,.Act .wh;ch . : . , .

"The Employer will not take any action affecting wages,

hours and other terms and conditions of employment as defined

vi o late ger m s of this Agreement o r are otherwise _nconsistent

The Postal Service maintains that the challenged pre-

treatment examination procedures do not violate any provisions

;;th its obligations under law .."

policy is . "fair., reasonable and .equitabhe ." (Article. 19. .

of the National Agreement and that even if the requirement

that injured employees submit to an initial examination by a

Postal Service physician prior: to obtaining rtr"eatment from a

physician of their own choice is covered by Article 19, the

provides in part : "Those parts of all handbooks , manuals

and published rezulati-bns of the Postal Service , that directly

relate to wages " hours or workn4 conditions shall

except that the Employer shall have the right t o make charges' :

that are not inc onsis tent with this Agreerent and t hat are

contain nothing that conflicts with this Agreement . .

fair, reasonable and equitable .")

The Postal Service argues that its position is supported

by the United States Department of Labor, Office of Workers'

Compensation " Programs . In a letter dated 16 December 1982

(JX-4),John D . IcLellan , Jr ., Associate Director for Federal

Employees' Compensation , responded to a letter from the Postal

Service asking for a clarification of an earlier expression

of his Office' s views concerning the Postal Service' s practice



of having an injured employee examined by its own physician

prior to his receiving written authorization to be given treat-

. rent by his. -personal : -physician . His' letter read- ir. darts -

If the Postal Service is to require or provide
a medical examination to an injured Postal
Service, employee rriorto the issuance of the
CA-16, the Postal Service medical examination
must be . done,.promptly following the :.injury .
To be done promptly in most instances the ex-
aminirng physician would have to be located
close the site where the injury took place .
However, the real test is not the geographic
location of the examining physician, or
whether the authorization (CA-16) for the
employee to obtain his choice of treatment was .
provided tromttlv'.following the injury .

By our letters we are making no attempt, -,or
we intend to limit your practice of having

do

employees examined by a Postal .Service physician .

I.I

Both NALC and .AF*U havee submitted lengthy br .: efs in support

of . their joint'position, but . yI do not 'find i n_ ess to

..review their arguments:in':any :greater detail Charn has'tre-

viously been set forth . The issues in this case seem to me to

be straightforward and uncomplicated . First, I think it so

clear as not to require further discussion that procedures

for the treatment of injured employees, which are set forth

specifically in Subchapter 540 of the ELM and, in accordance

with Article 19, are incorporated by reference into the National

A=reement, are covered by the _hrase, "other terms and condi-

tions of employment as defined in Section 8(d) of the National

Labor Relations Act," in Article 5 . It must also be remembered
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that the challenged local and regional procedures deal not,

only with initial treatment of injuries, but also with fitness-

f or-duty. examinations . As. I. .sa. .d :.in;. Case.. . flo: . H1.C-NA-C; 32, .

Yr-ich involved a unilateral modification by the Postal

Service . of, its disability retirement prose uses , " iia]ny

contract prcvi.sion or .acministrativ.e : .regulation that affects .

the manner in which an employee may be terminated from er^-

,ployment, or in which his employment status may be altered,

is a 'condition: of employment . "

Second , ' I 'think t 'is equally, clear that the local"and' .

•_=al departures from the procedures set forth in Sub-

chapter. 540 of th.e. £Z.>i are in .c.or ; list with. those procedures

and therefore with the- Nat io nal Agreement.

?hird, Article 10 does not distinguish "between' national',

and regional levels of management. ; `rerefo.re,, any

changes in handbooks and manuals must comply with the procedural

requirements of Article 19 . It . i s undisputed that there was

no such compliance in this case .

Fourth, because the challenged local and regional pro-

cedures are inconsistent with the National Agreement, it is

irrelevant either that they may be "fair, reasonable, and

equitable," or that they do not violate the FECA or the reg-

ulations promulgated by the OWCP . It is the National Agree-

ment that I am asked to c nstrue, not external law ; and, in

case, no thing prevents the Postal Service from agreeing

to -rocedur es, as i has done for a number o f years, that may
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go beyond the minimum required by the FECA and the OWCP .

The latter obviously has no authority to relieve the Postal

i ts con tr ac tual obligations .

. .For tie- for ;Q_n g reas ons . th e .grievance is sustained. .

The various local and regional procedures challenged in this

case are invalid and must be rescinded . Any further proposed

changes in Subchapter 540 of the ELI must comply with the

procedural requirements of Article 19 of the National Agree-

ment .

=naain.Aarcn.
Arbitrator


