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In the Mafter of Arbitration
between
UNITED STATES POSTAL SERVICE
and ” Czs2 No. HIN-NAC-C 3
NATIONAL A3SCCIATICN CF LETTER CARRIERS
and-
AKERICAN PO3TLL WORKERS UNICH
APFEALRANCES: Harvey Rumeld, Esa. and Kevin B. Rachel, Esg.,
: for the Postal Service; Cchen, Weiss and Simon,
by Xeith E, Secular, Esg., and Shala T. Stewart,

Esg., for NALC; C'Donnell & Schwartz, by Artinur
M. Luby, Esq., for APWU '

BECISION

This grievance filed by NALC arcse under znd 1s governed

by the 1981-198%4 National Agreement (JX-1) between the above-

nam=d parties. The undersizned having been desiznated to serve
as sole arbitrator, a hearing was held on 8 July 1%33, in
Washington, D. €. At that hearing AFWU, pursuznt to Article
15.4-A-(9) of the National Agreement, intervened and partici-
pated., The stipulated issue (Ir. 16-17) is as follows:
Whethsr local or resicnal Postazl Servica

offices may reaguire emplcyees who incur job-

related injuries to submit to a medical examin-

ation prior to receiving treaiment frem their

physician of choice?

If no%, what shall thz remedy b2?



v i ) 2. .

A verbatim transcript was made of the arbitration pro-
ceeding, All three parties filed post-hearing briefs. The
record was closad on 24 August 1883, .

¢n the basis of the ertirs record, the arbitritor makes
the following |
AWARD

Local or regional Postal Service offices
mzy not require employees who incur job-related
1n3ur1es to submit to a medical exanlnatlon prior
to rsceiving treatment from their physician of choice,

211 such local or regiocnal requirements shall
re rescinded immediately. A4Any further proposed
changes in Subchantﬂr 540 of. thnAdmblovee & Lavor
Relations Manual. shall comply with the precedural
requiraments cf Article 19 of the Na tional Agresement.

-uengamln ﬁaron SRR P

Les Angeles, Califeornia

27 Petruary 1934



In the Matter of Arbitration

betwean
UNITED STATES PCSTAL SERVICE
and | Case No. HIN-NAC-C 3
NATIONAL ASSOCIATION OF LETTER CARRIERS
and

ANMERICAN POSTAL WCORKERS UNION

QPINICN
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| Sﬂnce 19f4 the FederalhEmplovees.Compensaticn Act..éi,;vf-
i(rEC%) has orGV1aed (§ 8103) that qun faaeral pmp¢oyeps

'(;nc;uu='r pos l worke s) ara in: urad on'the Job tney have

-

-

the right to bs-ireatsd at governmant expenss by 'phy51c1an
of theif gwn choesing (6X-11), U, S, Departmsnt of Labor

{DOL) regulations imrlementing § 8103 of FZCA were first pub-
lished by the Office of Worker Compensation Precsrams (OWCP)

on 14 Februéry 1975 (JX-12). As provided in those regulaticns,

oyge incurs a job-related injury, he must report

p=d

whnen an emp

the injury to nis supervisor on a standard form, CA-1. The
supervisor must promptly issue to the employes anofher standard
form, CA-16, which the employes presents to his chosen physician.

The CA-16 authcrizes the thysicizan to examine and t;ea+ the




employee and to bpill DCL for his servi

1§

es.
Two separate sets of procedures have been in effect in th

Postal Service for many years: (1) procedures for proviging

winjuredpemgloygesTWith'medlcal car° and: treaument by thelr

chesen physizians, z2nd (2) thness-fcr—duty“ sxaminatisns by
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-phvsicians. or madigsl offiéersVdifectly;em?lpye
Servieces, or under contract with it, to determine whether an

employese may continue or return to work., Postzl Ssrvice razu-
lations relating to its Injury Compesnsaticn Frogram are se2
forth in Chapter 540 of its Employee & Labor Relaticns Manual
(ELJ)

-13). If zn in ured eRTlcys e i3 unable to return io.

work, he is elizible for compsnsation benefiis under FECA and
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_DOL rec;
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iens.,..
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amployvea’s cqursercf treatment to deu~r71ﬂe nis likely return

L

date’ and hls capac1uj for lim itad duty._ A standérd fpfm,'CA—l?ﬁ""'
- is ps Iod ca’lv Sﬁnt o ;tna-t e t ng Dby5101an for. reports
of the emplo
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Ltion.
At least since 1269, the Feostal Sarvice. znd othar faderzl

zgenclies have used fitness-for-duily examins

ment, whether an emplecyee currently working is physically

capable of continuing to work, and whether an injured emplovee

who is raceiving compensation is capable of returning to full

or limited duty. Until the local and regicnal Pecstzl Service

. .

rreocedures fer hzndling cn-the-job injuries challenged in this
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itness-for-3dutly examinations were zlways




3,

ad bezen examined
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cerfermad well after the injured emplovae

by his chosen physician and a course of treatment es*abnlisnad.

At Varlous tlm E inﬁ}Qﬁl;_IQSZl,and_lOSB, a number_of local . ..

1itizted new tr ocedures for handling
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uries (JA-1£-J%-21}. %?unouqq the procedures -

were Dy no means uniform, they all, with minimal excepticons,

bzing treated by their own physicians. The rprincipal reascn
_ for_initiatingathese;new“pPOQEdupgs-was»to control he -costs of

the Injury Compensaticn Program. Thus, Gecorze K. Jahnso..

Director of E‘O gyeef;nd_L3§0: {31 icns at the Sectional
Centar in Reno. Né&éds,“wéé’askéd'whether“the'ﬁfédcﬁiﬁ;nt
reasoen for 1ns+1tut1 .*hafpolicy was ‘one’ of conirollin g;cogis;
gnd answer ed ( r. 81) | - o | ' '

a
From the fisld s»arﬂnﬂlnt that was the
o major ccr31daratlon because we- had no. centrol

over what was bap“anlnd tous. ., . . . We felt ihat
there were some additional benefits to the employas,
as w2ll, tut, of course, that's bzen cren to 3 1ot
of conjecture dbut there certainly were some cost
bensfits t¢ the Postal Szrvice as a rssult.

¥edical Director, wass zsked whetither onz of

(@9

a pre-treaiment examination was to forestall exaggerate

=

one of the benefits of the examination relative ts the emplovee
as well.,” (Tr., 67) Hermann also testified that trior to tha

issuance of the challenged local znd rezsicnal trocedures,
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fitness-for-duty examinations were conductad only afizr ths

injured emplcyee had been released for duty by his perscnal

»

thszcwan.

Postal Snr i'e natlonal D071c1es relatlng td:emplbye
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i d 1n Subcl pter 5ﬂ0 of *hb mployee &

Labor Relatisns Wafu=l (ALM (_X-l}) Tﬂﬂ follow1n5 *rov1810ﬁs'

to this d:spute:
343.1 Initial Mediecal Treaziment

.11 General. A medical officer may provide
iritial medical treziment if:

TPIOV°ES avccnt such t”eaument of thﬁlr‘”’ B
ree will; zand

a. =
. F 4
[oabs n L

_b. Treatment complies with Handbock P-14,
Health and ¥edical Serv*ce,.and w11n ONCP
regulations and clrectlvus.

.00 % &% . . iy oL o

+ +-13. " Emergency Treatment. -~ An-employse nnedlng R
o emargency treatm nt»lh‘addxtlon to first aid. ‘?'-" Lo
“must bz sznt to the nearest availabls onv=1c1an_
.or hospital, of the, =mploye= s or Drnleoe s
“repyress ntatlvn cho ce. .0 :

b 14

5#3.2 Centinuing Medical

0

%% % ¥

.22 General FProcedurss

221 If non-emergency treatment of an injury or
illness is reguired, the injured or ill employee
may be treztsd by a physician of the emplcyee's
cholice,

# k-4 &

*

.23 Cutside Treatment, If an emrloyee does not
elect %o rsceive treaiment at a USPS medical unity
that employee mzy sslect a prhysician or hesplital
within aprroximately 25 miles of home or work-
site . . . .




ment,
new procedures

violate,

among othar provisions of the Hational Aszreemant,
rnot cnly Article 19, in that they ware not made Xnown Io

a

+
u

were discussed

nd discussed with unions party to the

Q

employee's attending physician.

‘‘not ‘fit-far-duty in. the -interim. -

" “installation head that" any ‘emplovee beinz.

thelr

Exclusive

543.3

.31 Medical unit ¢r octher USPS personnel must not
interfere with the medical care prescribed by the. . .
Contact with = =
shvsicizan or physicizan's sizff should be limited

to the maj;cal cenditicon of the smployee or tha
.employese's. ablllfv to rnturn to. full ar.

¥edical Cars

.32 Form CA-17 is sent io the treating physicizan

or hostital fer completion conly when it is nscessary
ta determine the emplovse's madical conditicn or Inz
arployes's ability to resturn to full cor 1limited duty

limived duty.

.

’4? 3 Eitr ss-For-Duty Deizrmination

31 DatorWLning Ritnsss. The fact that &n. 1n1ufﬁd-~'”
or il1 emploqee iz scheduled for a seriss of tre:t—
ments or appeiniments with a pnysicizn or hospits
does not, by its lf, establish thzt the emnloyee is

‘Control. personre,

will recommend, .apon mndlca*‘wustlfﬂcatlon to the

z pnysicizan or hospital be required to repori to a

”~USPS“medica1-unitv(br~ebntrégt‘eﬁuival nt) foeroa -

fitness-for-duty examination. Only zn insizllation
Lead is authorized to aprrove .a fitness-for-duty
examination.

its rrovi

Zafore Subchapter 3540 was promulgated,

with the unicns party to the Haticnzl

pursuant to Article 19. NRNALC and APWU contend

instituted by local and ragionzl

National Azreement

promulzation, but also Article 5,

treatad I by

31cns

Azree-

vost cffices

thet ths
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wiih. 1ts obliga

Wprb#idés'ﬂn gzrt: “Thoss ‘parts of all héﬁdbooks, manuals

' relat= to Nages, hours or worklnF condlulons.,L{{: nall

"The Employer will not take any action affecting wages,

hours and other terms and conditions of empleyment as defined

-

njﬁectj en; E(d) of the, Naulonal Labor Relatlons Act wh;ch
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vioe terms of this Agreeme.t er ars oqurw~:= ircons st_nr

m

icrs unaer la
Tha qutaljsnrv1cn malntaﬂns that the challengad pre-

treatment examinaticon procedures do not vieclzte any prov1sions

of the Katicnal Agreement and that even if the reguiremant

that injured employees submit to an initial examination by a
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fph's ;an pr1or to’ ootaln ing: treaumept from a-

n cf their own cho*cn is cov:rbd by Artlcle 14, tho

g

nvegici
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pqlicyﬂis,"fair, reasonable and.eqpitable.{ ("rtlc 219

l""'\

_nd punl;:he: re ulatvons of the Postal Serv1ce,”+hat dlrectly

ccntain no»hlng that co f*lCtS with this Agreemsnt . . .
except that the”Employer shall have th° rl ht +o maka cnang 5

ndi that are

.

that are not inconsistent with this Azreement
fair, reascnable and equitable.™)

he Postal Service argues that its position is supporied
by the United States Depariment of Lator, Office of Workers'
Compensation: Programé. In a letter dated 16 December 1982
(5¥-4),John D, McLeallen, Jr., Associate Director for Federal
Employees' Compensation, rasponded to a lettnr froem the Postal

Y

Service asking for a clarification of an earlier expressicn

4

of his Office's views concerning the Postal Service's practice



" of their Jint osifi,n, buu I do not f;nd 1u na“essar’
Jec P 5

‘viously been s=%

of having an injured employee examined by its cwn vhysicizn

prior to his reteiving written au»horlzatlon to te glven treat-

rent by hlS yersonal physzc;an.- dls letter read ir part:

If the Postal S rvics is to require or trovide
a dical examipation to zn injured Posial
dSﬂrV1ce employee prior to the issuance of the.
CA-16, the Postzl Service medical examination
,:must_be.done,promptly-followlng the. injury. -
To te done promptly in most instances the ex-
amining nhgs'cian would have 1o be leocated
clcSﬂ“ the site where the injury took place.
However, the real test is not the geograrchic
locaulon of the examining physicizn, or
whether the authorization (CA-16) for the
employee to obtain .nis choice of ir a*ment was,
T provid ad: mrommtlv f0110w1ﬁc the 1nJUry

By our letunrs w2 zre making 1o attBW“t ner do
we intend to limit your practice of having
=_°FD70VEES ﬂyamlned by a: Posual Serv1ce pnyslc1an...

-Both N ALC and AP*U naVﬂ submlt ed lenvthy br ef; 1n sunport

-

-review their ar3uments¢1nﬁan'Qﬁreatefg&efailf%hén'hES“tré-

)
0

rth. The issues in this case szem 1o ma to
be siraightferward and uncemplicatesd, First, I think it so
clear as not to regquire further discussion that orocedures

fer the treatment of injured employzes, which are set forth
specifically in Subchapter 340 of the ELM and, in accordance

with Article 19, are 1ncornoraued by reference into the Naticnal

i

Azreemant, ars ccvered by the thrzse, "ether terms znd condi-
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tions of emplovment as defined in Secticn £ <he Naticnal

Lator Relaticns Act," in Article 3. It must alsc be remembered



that the challenged local and regional procedures deal not.

only with initial treatment of injuries, but also with fitness-

-

g‘foxéduiy_QXaminations; As -1 .sal d in. Case Ho. HlC -NA-C. 32 Lt

which involved a unilateral dif cat;on by tne Pos tal

Ssrvice. of its disability retire ment ﬁrcsedures;=7ia}nv-

contract provzslon or. acmlnlstraulve regulation that affects.
th2 manner in whizh zn empldyee may be termina tad from ﬁm
Floyment, or in which his empleyment status may be altered,
is a 'condition: of employment. '™
“Zecond,; 'L “th ink*it i’ ecbally ‘¢lear that the lqdél”apd;"~7

regionzl departures from the procedures set corth in Sub-

. chapter. 540 of the_ELM_are-in;co: "lict with those procedures:

nerzfore with the Kazticnal A -gr ement.
Thifi;Vﬁfticla'IQ-doea not a*stlnChlch 'twéen¥natidﬁ3179”l'
. v [, ) L af ’ .

; : 1]_8‘1513 Gf 'T'a gamerrt B t I‘E.LOI" any

changes in'1 aﬁdbookg aﬂd man Lals mus T conn-y w1*h uh urocedural

S v

raqzlvewsnts of u‘t;c*e 19 It is unalspuued “that there was

no such ccmpliance in this case,

Fourth, becaus2 the challenged lccal and regionzl pro-
cedures are inconsistent with the Naticnal Agreement, it is
irrelevant either thet they mzy be “fair, reascnable, and
equitadble,” or that they do not violate the FECA or the reg-
ulaticns promulgated by the QWCP, It is the Naticnal Agree-

ment +that I am askad to censtrues, not external law: and, in

zny case, nothing rrevents the Postal Service from zgreeing
to crocedures, as it has dons for a numbar of y2ars, that may
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20 bﬂyond the minimum required by the F“CA and tha COWCP.

rpna latter obv1ovsly Has no authorlty to rellevn tne Po;tal

ta

D ’ I Ll ';_ to. :; SR _ J-. R - L
ervigce pi 1tz conirac ua1=cb115 u&cns.Au
= =1 - 3 —~ - ~ ~ 1 o - - -+ 3 .
Ter the forszoing reascons, whne grievance 1s sustained.

Thérxarlous lbcal ani reglonal ﬁrocedﬁrns chal¢engediiﬁﬁfﬂié.
éase‘ﬁre 1nval¢d and must be ‘resainded. LTnﬂJ furthnr Droposed”
changes in Subchapter 540 of the EZLN musi comply with the

procedural requirements of Article 19 of the National Agree-

ment.

it U7 Bendamin faven )
: Arbitrator




