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In the Matter of Arbitration
between
UNITED STATES PCSTAL SERVICE National Level Dispute
Case No. NC-C-11675
and
NATIONAL ASSOCIATION CF
LETTER CARRIERS

APPEARANCES: R. Andrew German, Esg., for the Postal Service;
Mr, Lawrence Frichtel for the Union
DECISION
This grievance arose under and is governad by the
1975-1978 National Agreement between the above-named
partiss (JX-1). The undersignsd having been jointly
selected by them to serve as arbitrator, a hearing was
held on 19 April 1979, in Tallmadgze, Chio. Both parties
appeared and presenied evidence and argument on the fol-
lowing issue:
Did the Postal Service, upcn raview of the
results of the special count and inspection of
the route of the grievant, James Aurand, for the
period 2¢ October thrcugh & Novsmber 1977, er-
roneously conclude that the route was in propsr
ad justment?
No remedy 1s reguested.

A verbatim transeript was made of the arbitrztioeon

proceadings. Each side filed a post-hearing brief. The




record was officially closed on 18 June 1979, but was -
reopened in July to permit resubmission of Jdint Exhibit 3,
which the arbitraztor had lost. The exhibit was received on
or about 24 July. |

.On the basis of the entire record, the arbitrator

makes the following

AWARD

The Postal Service, upon review of the S
results of the special count and inspection of ' A
the route of the grievant, James Aurand, for - S
the periocd 29 October through 4 November, 1977, =5
erroneously concluded that the route was in

proper adjustment.

The grievance is sustained.

Benjamin Aaron
Arbitrator

Los Angeles, California
1 August 1979



In the Matiter of Arbitration’

between
UNITED STATES POSTAL SERVICE National Level Dispute
Case No. NC-C-11675
and

NATIONAL ASSOCTIATION CF
LETTER CARRIERS
OPINION
I
The grievant, James Aurand, is a full-time city letter
_carrier at the Tallmadge, Chio, post office, and has been
_a Postal Service employee for the past 17 years. In May,
1977, an annual count and inspeétion of the Tallmadge post
office was conducted (EX-1). As a result of this inspectilon,
21l city routes in Tallmadge were "ad justed"; that is,
delivery points were either added to or subtracted from
each routs, with the cbjective of making each one 8 hours,
or as close to it as possible. Aurand was assigned to
Route 6, wnich was evaluatad as consisting of 2 hﬁurs,
56 minutes of office time znd 4 hours, 23 minutes of
strest time, for a total of 7-hours, 15 minutes {(EX-1
at 7B). Accordingly, effective July, 1977, 68 delivery
points were added tc the route to ﬁring it up to 8 hours.

Subseguent to the foregoing ad justment, Aurand made
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frequent requests for overtime or.auxiliary assistance to
complete his route. He claimed that the route was not
properly adjusted, because of the gréater than anticipated
daily volume of mail and the additional delivery points
(UX-1; Tr. 14-20).

On 3 August 1977, Foreman of Delivery Services Loreﬁ
Szeligo conducted a one-day office check and street aﬁcom-
paniment of Aurand. Szeligo then prepared a memorandum %o
Ralph Williams, Tallmadge Superintendent of Postal Oper-
ations, summarizing his evaluation of Aurand's performance
(EX-3 2t E). The memorandum made several criticisms of
Aurand’'s performance,_both in the office and on the street,
"Overall office performance” was termed "satisfacﬁory.“ As
to street performance and overall evaluation, Szeligo's
conclusion was as follows: "Route is not overburdened.
Total of 8.36 with 2084 deliverable pieces.is not true

picture of Route (92% coveraze)."

On 19 October 1977, Aurand was notified by Williams
that, pursuént to Aurand's resquest, a six-day_sp;cial count
would be conducted on his route from 29 Gctober through
4 November (UX-2). The purpose, Williams wrote, was "to
determins whether management's contention that the rcute
is in adjustment, or yours that the.route is out of adjust-
mant [is correct]. The route will be adjusted based on

this special count per regulations.”
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During the special inspection Aurand averaged 4 hours,
_Z.minutes'of office time--7 minutes~over-the-standard-office_
time--and 5 hours, 5 minutes of street time (JX-4 at 74).
The various route examiners who accompanied him on each

dzay of the test period made a number of writien comments on

Aurand's performance. COn 29 Getobver, Foreman Burketh re-
ported on a Form 1838 (JX-4 at 1A): "Regulated office
performance, lost considerable time routing flats & perscnal
time/A11l flats holes full due to volume." The same day ' b
Burketh wrote the following comment on -a Form 3999 in -
response to the question, "Does carrier pérform work and.
conduct nimself in a business-like marnner?" (JX-4 at 1C):

Discussed regulated performance in office. Also
time for personal needs which has to be made up to
make office time. Carrier lost considerable fime,
in routing flats. Carrier stated he could per-
form better on street if he prepares mail prior 1o
stop. Very heavy mail volume. Traffic very heavy
. . .due to Sat. del[ivery]. Discussed excessive
conversation with customers, flow on delivery at
boxes.

Cn 31 October, Foreman Kubeck reported on a Form 3299

(JX-4 at 2C):

Used extrz times sorting at boxes. . . .AD-
normaliy heavy mail voluma today in flat category.
Carrier gave a gocd performance in the office and
street., . .today. . . .Carrier made 94% of his stops
and a2 lot of his misses were post office boxhclders.,

L& A

On 1 November, Superintandret anderson reporied on a

Form 3699 (JX-4 at 3C): "Carrier paces himself in per-

4w

forming office work (Regulates). Carrier performance on
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street was avefage but took too much time on some dismount
stops, as much as 8 mins. . . .for a postzze due, also extra
time sorting at boxes.”

On 2 Novémber, Kubeck reported on a Form 3999 (JX-#
at 4C):

Used extra time sorting a2t Boxes. Carrier
barely made standards in the ¢ffice. . . .He gave,
satisfactory perfermance_on the street, but not as
good a2s Mon. (31 October], with a lot more mail
to handle. . . .

Again on 3 November, Burketh reported on a Form 1838
(JX-4 at 5A):

Carrier gave regulated office perforpance--
heavy mail volume--two seis of 3rd cliass] cirLcular]s
which were folded into case making distiribution]
difficult & even thst much slower. :

The following‘day Burketh reported on a Form 3999
(JX-4 at 5C): |

28 min to del|iver ] PD-PP & comfort stop. Gave
regulated office performance, Nall volume very high.
Additinnagl time loss due to congested case. . . .
Carrier iakes more comfort breaks in office than
nermal. Carrier is over-cauticus with safety causing
rhim to be slower than normal between boxes on main
roads. Takes excessive time fingering mzil at boxes--
mail familiarity is established, to a degree, when
casing. . . .Kids out of school causad delay in
deliveries. Some excessive conversation with customers.

Cn Friday, b;November, Route 6 was carried by substi-
tute carrier, Jeoe Miller, who,-according té the report of
Foreman Linscomb on a Form 3999 (JX-# at‘éC), “"Had good
pace in office & stireet]."” Miller's net office and street

times of 3 hours, 4 minutes and 2 hours, 54 minutes,
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respectively, were not included in the avérages for the
six~-day specizl count.

Aurand's averages for the five-day period, 29 October S
through 3'November were 4 hours, 2 minutes (7 mihﬁtes over E
standard) for office time, and § hours, 5 minutes for -
street time (JX-4 at 7A). In evaluating the results of the i Q
special count and inspection, Szeligo and Williams con- R
cluded that Route 6 was not-out of adjuétmeﬁt. They noted
tﬂat the mail volume during that period had béen unusuzally
heavy, averaging 2157 pieces per day, as opposed to a
norﬁal mz2il volume estimated at 1700 to 1800 pieces per day.
In addition, ithey noted that Aurand's perfcrmance against
standard office time‘(computed on the basis of 1§ letter-
size pieces of mail and 8 pieces of mail of all other sizes
per minute, as provided in JX-3, M-36 Handbook, Exh. 2-5,
pius "strapping-out" time of 1 minute per 70 pieceé of mail)
had declined from an averase of 12 minutes under standard
during the annual count in ¥ay, 1977 (Ex-E1 at 74}, To an
average of 7 minutes over standard during the week of the
special count. They reazsoned that if Aurznd had performed
in the latter pericd with the séme efficiency thaf he had
demonstrated in the former, his avsrage office tims would

~ .
have besn 3 hours, 43 minutes. Thls figure was arrived

at by dsducting 12 minutes from the average standard

office time of 3 hours 55 minutes for the week of the special



count (Tr. 116).

To account for the abnormally heavy_méil_volume_during
the week of the special count, Szeligo and ?illiams sub-
tracted 28 minutes from the 3 hours, 43 minutes, thus re-
ducing the standard a#erage cffice time for Route 6-to
3 hours, 15 minutes. Explaihing the computatioﬁ in.another
way, Szeligo testified that Aurand's averase office time |
hau . ..reased from 2 hours, 42 minutes during the annual
count in kay to 4 hours, 2 minutes during the week of the
special count--a difference of 1 hour, 20 minutes. Szeligo
and Williams had concluded thzt half of this increase
(L0 mirutes) was attributable to Aurand's declining ef-
ficiency and to the abnormal mail vclume during the latter
period, and that the remainder was due to the increase A
resulting from the upward adjustment df_delivery points
following ths annual count in May. Accordingly, they sub-
tracted 40 minutes from the standard office time of 3 hours,
55 minutes during the week of the special count, and ar-
rived at a figure of 3 hours, 15 minutes (Tr. 117-18).

In evaluating Aurand's street time, Szelige and Willlams
started with the figure of &4 hours, 23 minutes arrived at
durinz the annual coﬁnt in May. To this they added 22 min-
utes, representing the time it tcok to deliver mail to
the extra 68 delivery points édded to ‘Route 6 following

that arnuzl count. The 22 minutes was derived from the
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time taken by thes carrier to whose route they had previousiylu
been assigned. The new total street time was thus 4 hours,

45 minutes, which, when added to the new average standard
office time of 3 hours, 15 minutes, produced a total office
and strest time of exactly & hours.
IT

The Union raised a number of procedural objections
to the manner in which the specizl count was conducte&. but
these were not initiaily included in the grievance, and were
dismissed during the hearing (Tr. 29). The sole issue,
as indicated in the Decision, is whether the Postal Service
erred in concluding, after completion of the special count
and inspedtion, that Aurand’'s route was in propEr ad just-
ment. -

On the merits, the Union contends that the Postal Service
erred in fixing the standard office time for Route 6 at
3 hours, 15 minutes. It arguss that because Aurand had
an avérage office time of 4 hours, 2 minutes during the week
of the special count, the standard office time of 3 hours,
55 minutes should have been used. This was required, the
Union insists, by section 242,213 of the M-39 Handbook
(JX-3), Maznagement of Delivery Services, which reads in

LY

part:

Under normal conditions, the carrier's office time

is fixed at the averzze time reguired to perform

his office work during the ccunt pericd but not in-
excess of the averaze standard allowable office time,
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In reply, the Postal Service relies on the considerable
variations in Aurand's office time during the week of the
special count. Thus, on 31 October, when thes route géner-
ated 2588 pieces of mail--the heaviest of the week--Aurand
bettered the standard office time by 29 minutes; yet'the
next day, when the route generated onlj 1600 pieces of mail--
the lowest volume of the week--his performance‘exceéded
standard office time by 36 minutes (JX-L4 at 74). This
conclusively proves, according to the Postal Service, that
Aurand was "regulzting™ his performance--a term used to
describe conduct approximating soldiering on' the jdb, or
pacing his effort according to the day's volume, instead
of putting forth a consistent effort._ The Postal Service
concludes, therefore, that in these circumstances, which
were not "normal cenditions"” within the meahing of section
242,213, it was Jjustified in basing its calculation of
standard office times cn Aurand's demonstrated ability to
better standard by 12 minutes.

The Unlon alsc points ocut that an annual count and
inspection conducted in April, 1973, showed that Aurand had
bettersd standard office time (3 hours, 56 minutes) by

1

-~}

minutes during that week, and that the average daily
volume of mail had been over 2000 pieces. Accordingly,
it asserts that all of the assumptions made by the Postal

Service, following the speclal count and inspection in the




previous November, including the assumption that the average

daily volume of mail for the route was only 1700 to 1800

pieces, were clearly erronsous. This is reasoning after the
fact, however, and is based upon evidence'relating to events o
that occurred well after Aurand's grlevarce was filed, I

conclude, therefore, that this part of the Union's argument

must be disregarded.
The Union charges furiher, however, that the Postal

Service has disregarded the rullngs of arbltrauo” Howard G.

Gamser in Case Nos. N-NAT- 2992 (14 December 1973) and
NB-5-5674 {3 November 1976) between these same parties,
concerning the interpretation and appliéation of tﬁe M-39

- Mznual and of Article XXXIV of the National Agreement

(“Work and/or Time Standards"). Both decisions deal with
the basic issues raised by the instant case. Gamser's
opinions in the two cases are well-reasoned and persuasive;
therefore, I shall follow his conclusions fo the extent that
they are applicable,

In Case No. NB-S-58674, the Postal Service arguéd.
accerding to Gamser, "that an indicia |sic] of the existence
of abnormal conditions is the failure to perform each day
below the stzndard allowable tgme;“ and that “the exisfence
of this situation standing alone jusfifies the reduction

of the carrier's time tc the stancdari allowance for each

day his work requires more than the standard allowable time."
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In this case the Postal Service went further, and concluded
that because-Aurand'sﬂperformance during the annual count
and ihspection in May, 1977, was 12 minutes better than
standard office time, the appropriate standard office time

~against which his performance should have been measured

during the special count and inspection in October-November,
1977, was 12 minutes less than the actual average standard
time of 3 hours, 55 minutes.

Gamser rejected that argument. In Case No. NB-S-5674
he quoted ssction 242,213 of the M-39 Manual, the same pro-
vision relied upon by the Union in the present case. He
then observed:

The time required each day must be added together

to achieve that measure of central tendency called

the average time for the days under review. Only

when conditions are not normal, and the Service has

established the existence of such abnormal situation

may the manager reduce the daily time 1o the average
standard allowable time. (Emphasis supplied]

In both Case No. N-NAT-25G2 and Case No. NB-S-3674
Gamser ruled that the Postal Service was not obligated to
grant credit for "what was regardsd as an abnormal perform-
ance where the Employer can estazblish that on an individual
day under review the carrier was guiliy of a regulated
performence or usad what was ansidered to be an inordinate
amount of time." In such a situation, he decided, the
Postal Service could reduce the time, "as provided above,”

that is, toc the "average standard allowable time.” He added,
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however, that the "burden of.establishing that the adjust-

ment of the net office time downward o the standard z2llow-

ance would then guite properly fall upon said Employer.”
(Emphasis supplied)

I interpret the foregcing rulings by Gamser as estab-

lishing two orinciples that are applicable to the instant
case. First, contrary to the argument pressed by the Postal-:
Service, it, rather than the grievant, has the burden of
proof. Second, even though the Postal Service can demon-
strate that the grisvant was regulating his performance,
it cannot reduce the office time below the average standard
~allcwable time. This latter conclusion is borne out by
section 252.211 of the M-39 Manual, which provides:

If the actual office time is under standard

on some days and over standard on other days during

the count week, the carrier should be interviewed to

determine the reason for the irregular perfcrmance.

The causes of slow and irregular performance and the

corrective action taken should be indicated under

Comments on Form 1E40.

Aurand testified that he had been told that his per-
formance was regulated, but that he did not know what was
meant by that term (Tr. 49). I find that answer impossible
to believe: a carrier with 17 years' experience must know
whzat is meant by the term,. "fegulated performance.” Also,
Aurand's denial that anyone had discussed with him his

alleged regulated performance (Tr. 50) was contradicted

by Burketh's report on 29 Cetober, previously guoted. On




the other hand, although both Burketh and Anderson reported o
that Aurand was regulatingior'pacing his'berformance, Kubedk'f?
rated his performance satisfactory on two occasiens. B

Conclusions that an employee is regulating his perform-w””

ance are in their nature subjective; there are so many

variables that may affect performance that it is almest
impossible to determine quantitatively how much delay,
if any, is due to the deliberate attempi by a worker to

slow down. The evidence adduced by the Postal Service to

support its conclusion that Aurand was,riﬁ effect, soldiering
on the job during the week of the special count and in- |
spection in Cectober-November, 1977, is insufficient to
sustain its burden of proof. Even if it had sustalned

that bufden. however, it seems clear thzt the only course .
availazle to it was to discuss the problem with_Aurand,
as provideé in section 242.211 of the N-3G lManual, and to
reduce the allcwable office time to the average standard
allowable time, as provided in section 242.213. What the
Postal Service actually did was unilaterally to change a
current work or time standard withcut advance ndtice to tﬁe

Union, in violation of Article XXXIV of the National Agree-

L

ment.

For all the foregoing reasons, I conclude that the

Postal Service, upon review of the resulis of the special
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count and inspection of Aurand's route, erronecusly deter-
mined thst the route was-in-proper -adjustment. “The

grievance is sustalned.

iz _ N z" -

Benjamin Aaron
Arbitrator




