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Backaround:

The procedural issue, relating to the arbitrability of
Case No. AB-W-11, 369-D, wherein Isaac L. White is the grievant,
was heard in Los Angeles, California on April 21, 1976. The pro-
cedural issue, relating to the arbitrability of Case No. NB-N-
4980-D, wherein Thomas McDonald is the grievant, was heard in
New York, N.Y. on May 13, 1976. Both cases appeared to present
the identical issue for determination relating to the arbitra-
bility of the grievance filed on behalf of each of these grie-
vants by their respective labor organizations protesting their

discharge as employees of the United States Postal Segylce.

In both cases, post-hearing briefs were flled on ‘behalf
of the grievant and the United States Postal Service. {Ar amicus
brief on behalf of the American Postal Workers Union Mational Office
and the National Office of the National Association of Letter Car-
riers was also filed and duly considered. -

There was no consideration, during either hearing, nor
testimony nor other evidence received relating to the merits of
these cases. In the Award below, the undersigned duly designated
Arbitrator has not taken into consideration any aspect of the-issue
of whether the Employer had just or proper cause to discharge these
grievants .

Statement of the Issue:

Although the Parties did not formally define the issue
to be submitted to the Arbitrator, from the contentions raised and
the arguments advanced, the matter in controversy can be defined
for determination as follows:

Did these employess, who are “"preference eli-
gibles™ as that term is employed in Section

6 of Article XVI of the current collective
bargaining agreement, waive their right to
arbitrate, under Article XV of that same agree-
ment, the issue of whether this Employer had
the right to discharge them for just cause as
provided for in Article XVI?

Statement of the Case:

There are no essential operative facts in either case that
are in dispute.



The testimony and other evidence offered in Case No.
AB-W-11, 369-D, wherein Isaac White is the grievant, established
that White is a preference eligible as defined by the Veterans'
Prefercnce Act, 5 USC Sec. 2108, By letter dated June 2, 197S,
the grievant was notified that the Service intended to remove
him from his employwment based upon a charge that he had falsi-
fied a Postal Service Form 3971, "Request for, or Notification
of, Absence™ which he had previously submltted to cover an ah-
sence from work.

By letter dated July 8th, Mr. White was further inform-
ed that the charge had been found to be sustained and that he was
to be removed from his position as of July 28, 1975. ¥ that
letter of July 8th, Mr. White was notified of his right to ap- -
peal his discharge to the Federal Employee Appeals Authority of
the Civil Service Commission. White was put on noticerthat his
appeal to the Civil Service Commission had to be made not later
than 15 days after July 28, 1975. He was also told to whom the
appeal letter had to be sent and what information should accompany
his appeal to the Comnmission. That letter of July 8th, went on to
inform Mr. White as follows:

"If you appeal to the Civil Service Commission,
you thereby waive access to any procedures under
the National Agreement beyond Step 2 B of the
Grievance-Arbitration Procedures...”

Mr. White initiated a grievance under Article XV of the
collective bargaining agreement which was denied in Step 1 on
July 11, 1975. On July 25, 1975, his grievance was denied at Step
2A. On that same day, the Union appealed the decision to Step 2B.

On August 8, 1975, within the fifteen. day period allowed
to initiate an appeal under the Veterans' Preference Act, the Union,
on Mr. White's behalf, filed an appeal of his discahrge with the
Civil Service Commission. This application included a reguest for a
hearing.

On September 2, 1975, Mr. White's grievance was denied at
Step 2B of the National Agreement’s grievance procedure. By letter
dated September 10, 1975, the Civil Service Commission Appeals Officer
~informed the Union that a hearing would be held on Mr. White's adverse
action appeal on October 20, 1975.

On September 17, 1975, the National President of the Unlon,
requested arbitration of the dispute , as required by Section 3 of
Article 15 of the National Agreement. By letter dated October 1, 1975,
the National President of the APWU further advised the USPS that the
Union was certifying the case to arbitration within the 15 days pro-
vided under Section 3 of Article XV. That same day, the President
of the APWU also advised Mr. White's Local Union President that the
National Union had invoked arbitration in this case. Thereafter, it
appears that the Union orally postponed the scheduled appeal hearing

which had been set for October 20th by the Commission.
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On January 1k, 1976, the Los Angeles Local of the AWU
wrote 1o the Assistant Apymls Officer of the Commission and re-
quested the withdrawl of White's appeal before the Comnission. e
concluded his letter by stating, "This request is due to the fact
that it has been decided that Mr. White's case will go to arbitra-
tion in lieu of Civil Service appeal.” The following day, October
15th, in a letter which must have crossed with the one referred to
above in the mail, the Asssistant Appeals Officer of the Commission
wrote to the Local Union and indicated that unless a written con-
firmation of the cancellation of the requested appeal was submitted
she would have to "adjudicate the appeal on the basis of the record.™
In that same letter, the Appeals Officer confirmed that she had been
"verbally informed...on several occasions...that you intend to ecancel
the appeal you filed on behalf of Mr. Isaac White.” By letter dated
January 20, 1976, the Civil Sevvice Commission informed the Loeal
Union that the written reguest for withdrawl of Mr. White's appeal
was at hand. The letter concluded by stating, "we are cancelling
the appeal and no further action will be taken on the matter.™
This letter was signed by the Chief Appeal Officer of the Commission.

On February 4, 1976, the USPS wrote to the National President
of the Union as follows:

"It has come to our attention that the grie-
vant in the above-captioned case appealed his
discharge to the Civil Service Comnission.
Copies of the relevant papers are enclosed.

"Such action consituted a waiver of access to
the arbitration procedure under Article XVI,
Section 6.m .

This letter appears to have been prompted by a decision
made by the parties to schedule this case for arbitration on Feb-
ruary 17, 1976. The case was then reset for arbitration by letter
dated March 2, 1976 to the undersigned and the parties, and the
hearing, as stated above, was held on this procedural issue of
arbitrability on April 21, 1976.

The testimony and other evidence offered in Case No. NB-N-
4980-D, wherein Thomas McDonald is the grievant, established that
McDonald was a prefercnce eligible was defined in the Veterans' Pre-
ference Act. Omn March 7, 1975, he was given a letter of suspension
and a .notice of proposed removal. The proposed removal was based
vpon the allegation that he had thrown away deliverable mail.

A grievance was initiated in Step 1 on March 17, 1975,
and it was denied that same day. That decision was appealed to
Step 2A on March 31, 1975, and denied on April 3, 1975. The 2A
decision was appealed to Step 2B, and it was heard on May 5, 1975.
The Step 2B decision denying the grievance was issued May 9, 1975.
The Union requested arbitration on May 27, 1975.



On or about April 7, 1975, this grievant filed an appeal
with the Civil Service Conmission under the Veterans' Preference
Act. On April 11, 1975, the Lmployee Appeals Authority of the
Civil Service Commission informed the Postmaster that the grie- )
vant's letter of appeal was dated April Uth, and the Local Postmaster
was furnished with a copy and requested to furnish certain informa-
tion regarding the disciplinary action that had been taken and re-
lated matters. The Commission followed up by sending the grievant
a copy of the material which had been furnished by the Postmaster.
He was given scven days to submit any additional material or to re-
quest a hearing. He was further advised that if nothing further was
done, the record would be closed and a decision rendered by the
Comnmission. ol

F——

o .
This letter referred to above was sent to McQonald from
the Commission on April 23rd. On April 29th, McDonald-replied
that he had decided to appeal his case under the griewance and arbi-
tration machinery provided in the Union agreement. H€ also stated:
"However, if for any reason this arbitration procedure
should not be granted I would like to keep my option
open (underlining in original) to again request a hear-
ing on (Suspension & Removal) before the Civil Service
Commission. ™

Mr. McDonald added a postscript'to his letter in which
he stated,"Please do not [underlining again in the oxriginal) ad-
judicate my appeal at this time.”™

On May 2, 1975, the Commnssion denied McDondald's request
to hold the case open pending perfection of the appeal to arbitra- -
tion, and requested that McDongld advise the Commission if he wished
+o withdraw his appeal. That letter concluded by stating: "If no
response is received from you within the three day periocd, we will
either adjudicate your apreal on the existing record or cancel the
appeal for failure to proscecute.”

On May 6th, McDonald wrote to the Commission as follows:

"This letter is to inform you that I do hereby de-
cline to have my hearing adjudicated by the Civil
Service Commission. I prefer to go before an arbitra-
tor under the National Agreement.”

In response to this letter,. the Commission wrote to the
grievant, on May 13, 1975, in pertinent part, as follows:

"We have interpreted .your letter and the foregoing
statements as meaning that you are withdrawing your
appeal to this office of the action taken by the
Postal Service to remove you. Unless you notify
this office within 3 days of recipt of this letter
that it was not your intention to withdraw your ap-
peal, your appeal will be cancelled and no further
action taken in raspect to it." '
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On or ahout February 10, 1976, this case was scheduled
to be heard by the undersigned as of March 5, 1976. On February
10, 1976, the USPS wrote to the National President of the NALC
and indicated that Mr. McDonald's action in appealing his dis-
charge to the Civil Service Commission "consftituted a waiver
of access to the arbitrntion procedure under Article XVI, Sec-
tion 6." Subsequent thereto the arbitration hearing was resched-
uled for May 13, 1976. The hearing was then so held and limited
in scope to the issue of arbitrability raised by the Postal Ser-
vice.

-
-

Contentions of the Parties:

—

Counsel for these grievants and the brief fi}ed amicus
all argued that the lanzuage of Section 6 of Axticle X¥I of the
National Agreement did not clearly establish that filing for an
appeal hearing or adjudication before the Civil Service Commission
constituted a waiver of access to the grievance-arbitration pro-
cedure. If the language of that provision, upon which the USPS
relied, was read in the framework of the whole collective bargain-
ing agreement, it would be apparent that the parties did not wish
to crcate a situation where a Preference Eligible might for reasons
beyond his control forfeit all right to have his discharge adjudi-
cated either in arbitration or before the Commnission. The mere act
of reguesting a hearing: certainly does not constitute an appeal as the
word is employed in the collective bargaining agreement. The grie-
vant$' spokesmen all contended that the entire process of an appeal,
including the submission of a statement of position by the appel-~
lant, the submission of a statement by the appellee, a hearing if
such is requested, and then a determination is required before it
could be concluded that the grievants had perfected their right to
appeal and thus waived any further proceeding in arbitration.

The Union spokesmen arcued that election of remedies
clauses are common devices in labor agreements to prevent resort
to a multiplicity of forums and to prevent employees from having
"two bites of the apple". Such clauses, argued the Unions, were
not intended to require that a grievant elect the remedy before he
was assured that a hearing in the forum which he elected would be
provided or when the wrong choice could foreeclose his opportunity
to have the matter heard on the merits before any forum.

) The Postal Service contended that the language of the
Agreement was clear and unambiguous. Once the Preference Eligible
chose to file an appeal with the Civil Service Commission that
grievant was foreclosed from pursuing his grievance beyond Step 2B
under the collective bargaining agreement. Permitting such an em-
ployee to file with the Commission and then to change his mind was
in effect giving such an employee "two bites at the apple.™

e ————————— = . — T g %+ % AL = T M mgh i wreage b = e ¢ o ko TP P -« wm & . e o — ——————————— - P+ =t * e



. The USPS argued that the word "appeal®™ as used in the
collective bargiaining agrecement provision wder review did not
mean receiving a Linal deeision on an appeil nor haviag a fonmal
heaving before an appellate body. The definition favored Ly the
prievauts, according to the USPS, would permit forwn shopping and
wonld put the Service to the trouble and cxpense of preparing for
the possibility of twe sepavate and distinet appeal hearings.

The Service pointed to tlhe fact that there has been a
long-standing practice of regarding the act of filing an appeal
as a waiver of the right to go before an arbitrator as provided
for in Article XV of the 187) as well as 1973 Agreements, The
Postal Service submitted a number of letters from the Labor Rela-
tions Deparbment fo the various unions representing Postal employ-
ces indicating that 1his was the foree and effect of such an elec-
tion. Prior to the determination requested in these two casces,
no Postal Union has objected to this interpretation of the contrac-
tual language enforced by the USPS. '

Opinion of the Arvhitrator:

Section 6 of Article XVI rcads as follows:

"Section 6. Veterans' Preference. A preference eligible
is not hereunder deprived of whatever rights of appeal
he may have under the Veterans® Preference Act; however,
if he appeals under the Veterans' Preference Act, he
thereby waives acecss to any procedure under this Agree-
ment beyond Step 2B of the grievance-arbitration pro-
cedure.”

Just what rights of appeal is a preference eligible en-
titled to under the Veterans' Preference Act, 5 USC Section 21082
In Malone v. U. 8. Postal Serviece, et al. 526 F.2d 1099, (6th Cir.
1975), the Court opined that the congressional authorization was
for an ultimate appeal outside the review procedures provided by -
that veteran's superiors in the Postal Service to the Civil Ser-
vice Comnission. The Court went on to say at page 1103, "In the
latter case the employee is entitled to a trial type hearing, which
wonld afford increased procedural safeguards including the choice
of counsel...” From a fuller reading of the Case as a whole, it
is abundantly elear that the Court reasoned and concluded that a
preference eligible was to be afforded stringent safeguards against
adverse actions without being afforded phe protection of a scrutiny
and review of such actiorsby an independent and impartial authority.

MERDING: INTERPRETATION N/R ARTICLE W|,SECTION G .
\ETERQNS® PREFERENCE .



While the Court did accept the election of use of the
arbitration procedure as provided in the colleetive bargaining
agreement as a substitule for the right of a Civil Service ap-
pral provided in the Statute, the Court did so breanse when om-
ploying this other avenmue of appeal or forum in which to have
the adverse action adjudicated the preference cligible wonld
have the protection of an evidentiary hearing albeit foregoing
"some procedural safegmards associated with a trigl type hearing
and surrenders to the Union a large measure of control over the
prosccution of his claim. In this congressional scheme, the
omployce has the opportunity to sclect the provedure best suited
to his situation." (p.1103). =

,

The Statute itself provides for an appeal ag follows
under 5 USC Section 7701, "The employee shall submit #he appeal
in writing within a reasonable time aflter receipt of ¥otice of
the adverse deecision, and is entitled to appear personally or
through a representative under regulations prescribed by the
Commission. The Comnission, after investigation and considera-
tion of the evidence submitted shall submit its findings and
recommendations to the administrative authority and shall secnd
copics of the findings and recomnendations to the uppellant or
his representative.?

From a reading of the language in the 1971 Agrecment,
which provided for the same election but which did not permit
a prefercence cligible to proceced up to Step 2B in the grievance
procedure if he elected to pursue jthe Civil Service route, to-
gether with the language quoted above from the Agreoment in eflect -
wiien the grievance arose, it is apparcent that the parties were
in agrecment that an employee was not to be given a twofold op-
portunity to establish his ease and the comployer would not be
reiquired to defend his aetion in two Forums. In the languaue
used in the later Agreement, the parties did agrece that some
attempt at inforinal resolution might be in owder, up to Stcp 2B,
before either party had to go to the additional trouble and ex-
pense of preparing to prosecute a formal apveal in either Fforum.

From the foregoing, the undersigned concludes that a
preference eligible, by statute and by virltue of the temns of the
colleetive bargaining agreement, has been afforded special and
unique protection against an adverse action by his employer. The
preference eligible does not stand in the same position as any
other cmployee in that regard. The USPS arcued that both thite (QR\E“‘“‘\
and McDonald, although initially entitled to an impariial review
in either of the two forums available, had waived the riahit to
any impartial review before either tribunal. The spokeswen for
theue yricvants asserted that nothing which they had done on be-
hal T of these gricvants or that the gricvants themselves had done
indicated that they were waiving the right to a hearing protesting
the anmployer's right to take adverse action against the grievants.,
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In White's case, he had been informed by the Postal |
Service on June 24, 1975, that the Postmaster proposed to remove
him for allegedly falsifying an official report. By letter dated
July 8, 1975, White was further infonmed that, upon investigation,
the charge against him had been sustained and that he would he re-
moved as of July 28, 19875. At that point, White initiated a grie-
vance with the assistance of his Local Union. That grievance was
processed through the preliminary steps of the grievance machinery
and appealed to Step 2B on July 25, 1975. The Step 2B hearing
was held on August 25, 1975,

In the meanwhile, White was also aware that:he-had the
right, as a prefercnce eligible, to appeal to the Civil Service
Commission. He was inforned on July 8th that he had -I5 days
after the adverse action was effective to file such an appeal or
forfeit the right to do so. He was thus aware that he had to
file that appeal within fifteen days after July 28, 1975. 1In
this case, White had to either file with the Commission before he
knew the outcome of the Step 2B appeal or lose the right to pur-
sue that avenue of appeal. Under the time frame for filing for:
arbitration by the National Union President, White, as of August
8th, when the appeal to the Civil Service Commission had to be
filed, not only did not know whether his Step 2B appeal would prove
successful but he also did not know whether the National Union
President would agree to certify his case for arbitration. It is
apparent that prudence dictated that he file an appeal with the
Civil Service Commission before the deadline had passed.

In McDonald's case the same thing is true. At the time
he was notified his removal was to be effective, April 7, 1975, >
McDonald knew that he had to file with the Civil Service Commission
within fifteen days thereafter or forfeit his right to a review by
the Conmission. As of April 7th, or as of April 22nd, fifteen days
thereafter, McDonald did not know whether his Step 2B appeal would
be successful, that hearing was not held until May5th and the adverse
results known until May 9th, or whether, in the event that his appeal
under Article XV of the Agreement wuld result in his reinstatement, the
President of his Union would certify the case to arbitration. Here |
again, prudence dictated that he file with the Civil Service Commission
to preserve his right to at least one p0531b111ty of an 1mpart1al re-
view of the Postal Service's action.

In White's case, after the Local Union was assured that
the National Union had certified his case to arbitration it notified
the Civil Service Commission several times that White intended to
cancel his appeal. On January 1lUth, the Local Union withdrew the
appeal in writing. In McDonald's case, he wrote to the Civil Ser-
vice Commission on April 25, 1975, that he had decided to appeal
under the Agreement, but he specifically requested the right to
continue his appeal before the Commission if his right to arbitra--—-
tion was not supported by a certification from the National Union.
The Civil Service Commission replied that he had to make up his
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mind within three (3) days if he wanted to go to arbitration or
to pursue his Civil Scrvice Appeal. Within the short time poriod
provided, and even before his case was officially certified to
arbitration by the National Union President, MeDonald wrate to
the Civil Scrvice Commission and indicsted that he was declining
to procced before the Commission and would employ the procedures
available under the National Agreement.

Tt is abundantly clear from the docwmentary evidence
in this receord that both of these cmployces were placed in a posi-
tion whereby the Service was insisting or the Civil Service Com-
mission was insisting that they make a choice of forums at a time
when neither of them was assured that they had a real choice. The
question of whether the National Union President would prrmit tleir
cases to o to arbitration or would drop .their cases had not been
determined. In White's case, he withdrew or cancelled his appeal
alter he had an assurance that his cuse had been cert:ified for arbi-
tration. 1ImMcDonald's case, he was required to make an election
even beforgfhis case had been sq certified. -

“gnt SECOND GRIEVANT'S

In both cases the gricvants uncquivoecally and in writing
notified the Conmission that they had elected to resort to arbitra-
tion to delermine whether the Postal Service had just cause for their
discharge. In both these cases that notification permitted the
Commission to regard its responsibilily review such action as at an
end. That notification permitted to Postal Service to avoid the
obligation of preparing to defend its actions in two separate tri-
bunnls. Both gricvants had only "one bite at the apple® remaining.
Forum shopping was avoided. Their stututory and other protection
afforded under the collective bargaining agreement were fully del.inca-
texd. Both gricvants now had available to them just the richts pro-
vided under the collective bargaining agrcement.

Parenthetically, it might be avrgied that tless yrie-
vants were placed in a more advantageous position than other capl ayees
since they might preserve their right to an impartial reviewiuntil.
they were sure that their cases would be certified by their National
Union. Other employeces had no assurance of an impartial review if
their eases were not certified. However, this advantase afFoided to
prefereonce eligibles is certainly consistent with the stalutory schome
of providing them with twofold assurance of an impartial review of
adverse actions.

White cancelled his uppeal. McDonald deelined to proceced
wilh his appeal...Tn bhoth cases the 1SPS had to defend its decision
1o discharge belfore an arbitcator if 1he eases were certified in Limely
fashion under the Nulional Agrecinent. The cascs were so certilied.
IFf the remedies available before eaclhh forum had been inconsistent with
one another then there might be some enlor of rieht in the Service's -
contention that the were Gling with the Commission, like the Filing
of a compliint, consiluted the appeal. Illowever, as here, where cither
forum could only offer reinstatenent, the filing neced not be so regarded.
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Of greater weight than such a legal consideration in the
determination of this matter is the equitable argunent usually raised
against the imposition of a forfeciture. In effect forfeiture of the
right to any third-party review of the Employer's adverse action is
what the Postal Service is urging in these cases. The Tostal Ser-
vice has stated that these employecs lost their right to arbitrate.
The Civil Service Commission has made it clear that their files are
closed and these omployees have no appeul rights under the Statute
any longer. Equity dictates that such a possibility be made crys-
tal clear to the prefercnce eligibles. The fact that an clec- : K
tion to procecd before the Comnission, at a 1ime when they did not
have any assurance another forum was to be made available, was to
foreclose any right to employ that other forum and forego 1liec Civil
Service appeals procedure certainly is not that clear from the writ-
ing. =~ .

These two prefercnce eligibles knew they had -to muke an
election. They first indicated they would avail themselves of the
statutory protection afforded under the Veterans' Preference Act.

They later, before any proceedings were initiated and before any
action had been taken on their appeal, decided to withdraw that
choice arid use the protection afforded io them as union members

wider the collective bargaining agrecment. At that point they

did make an election with all rights appertaining thereto. At that
point, as the Civil Service Commission official pointed out, their
respective appeals to that body were "cancelled and no further ac-
tion taken with respect to it."™ This was in factk a waiver and it

was so regarded. The initial determination to resort to the statu-
tory procedures must be counsidered of having the same force and ef-
fect by inference only if one were to give the word ™appeal™ as used
in the contract language the specific meaning that the Service attribu-
tes to it. For the reasons set forth above, the undersigned cannot
find justification for so doing, and these grievances, insofar as they
request that these grievants be pemitted to put their cases before

an arbitrator must be sustained. '

AWARD

The grievance filed by the American Postal Workers
Union on behalf of Isaac L. White in Casc No. AB-W-11,
369-D is hereby sustained insofar as the contention of the
Union regarding the arbitrability of his discharge case is
concerned.

The grievance filed by the National Association of
Letter Carriers on behalf of Thomas McDonald in Case No.
NB-N-1980-D is hcreby sustained insofar as the contention
of the Union rcynrding the arbitrability of his discharce
case is econcerncd, .

It is directed that both cases proceed forthwith to
arbitration on the merits,

Howard G. Gamser, Arbitrator, Auynst 25, 1976




In the Matter of the Arbitration

UNITED STATES POSTAL SERVICE ("Service').

between

NATIONAL ASSOCTIATION OF LETTER CARRIERS, :
AFL/CIO (MUnion') -

and

>

- Y ¢ T - T

AWARD OF ARBITRATOR

-
- . -
- T asm——

The Undersigned Arbitrator, having been designated in

accordance with the arbitration provisions of the applicable

of the Parties, AWARDS, as follows:

The Service showed sufficient and just cause
to discipline the grievant for the offense charged
against him, but, in the special circumstances of
this case, the measure of discipline meted out to
the grievant is hereby commuted to a suspension
without pay from the date of the grievant's re-
moval from the Service payroll on or about March 7,
1975, until his reinstatement as hereinafter pro-
vided. '

The Service is hereby directed to offer to
the grievant, promptly after receipt of this Award,

reinstatement to his former position with the Ser- -

vice as a Part Time Flexible Letter Carrier.

6.0 [ |

DANIEL KORNBLUM, Arbitrator

Dated: October 26, 1976.

Gase Mo. NE-N-4980- %’chlgg}éngﬁ?ugt’ NXe GT{F."'Ewm'
....... e & NOV1. 1976

Agreement between the above-named parties, and having been duly

-

sworn, and having duly heard the proofs, allegations and arguments

A\
‘% .

PN sl




Lt e pusTREATANT OF AL - 38
D { D15 ARDING DLLIVER ALY
€146\ B-N-49%0-)

Xo’u\jf‘ty ~ JO-26-7¢

- = m o - - -----l'-ﬂ------—l."-x

In the Matter of the Arbitration | '  RA-1434D-73
Thomas McDonald -
between * Nanuet, NY

IONAL ASSOCIATION OF LETTER CARRIERS, NEN4980D

-AFI.ICIO ("'Union'")

and |
UNITZD STATES POSTAL SERVICE ("Se_rvice")
Case ho NB-N-4980- T, MeD, Nanuet, N.Y.,

] — (Grievant") | | : ] g
I « e\

RECEIVED

o S HOV1 1976
OPINION AND AWARD QOF ARBITRATOR

- .

o =

Apnearances* : ' - - e e

" For Union and Gr:.evant - RAYMOND G. KRUSE, Esgqg.
(Brent, Phlll:.ps, Dranoff
& Dav:l.s, P.C.), attormey;

Por Service - STANLEY MESTEL, Esq., attorney

DANTET, RORNBLUM, Arbitrator:
On March 7, 1975, the grievant was removed from the pay-

roll of the Postal Service on the charge that he was observed
"throwing away Third Class Mail in a trash receptacle in the rear
of Perga:;zent Paint Store on Monday, March 3, 1975 at approxi::étely :
11 AM." The grieva_ﬁt had been employed by the Service for about
seven years as a Part-Time Flexible Carrier assigned to its Nanuet,
. New York Post-Office since May, 1968, This employment was inter-
xrupted only by the grievant's interim period of duty with the
United States Army from April, 1959 to Jamuary 1971, during which




time-he had served overseas in the war in Vietnam.

The evidence on this record is undisputed that on the

telltale morning of March 3, 1975, (1) a Letter Carrier in a 1/2
" ton postal vehicle of the Service was seen discarding some material -
into a trash receptacle ("dumpster'") located in the parking lot '

aﬁ the rear of the Pergament store in Nanuet, (2) that soon there-
after some 258 circulars or "flyers" advertising a local super-
market's sale scheduled to begin that'morning were retrieved from

the dumpster by the Service's witnesses to the event, and'(3) that
with several exceptions all of these circulars had affixed to. them
-ﬁailing.tags directed to addressees situated on the mail route
‘assigned to be served by the grievant that morning. As the very

able and diligeht counsel to the grievant acknowledged in.his'postF
hearing brief:
"The grievant does not make any contention that

the witnesses Mettiga and Sims did not see some

postman throw something into a dumpster around .
11:00 a.m. on the morning in question, nor does I
the grievant attempt to refute that the several
hundred flyers variously addressed for Normandy
Village [a large residential housing complex
admittedly located on the mail route to be ger-

viced by the grievant that day] were found by
Mettiga and the Postmaster in the dumpster.”

' The witnesses Mettiga and Sims referred to in the above
quétation are two members of the public in no way-subservient to
or connected with the Servicé. On the morning in question they
were employed by a local distributor of a brand name hearing aid-

whose place of business in Nanuet had a plateglass storefront




looking out on the parking lot to the rear of the Pergament store.
(They testified in this case under subpoena requested by the Ser-
vice.) The Postmaster referred to in the above quoted passage from
- the brief of counsel for the grievant, a veteran in the employ of
the Servic;e, was its witness in thi.s case who recovered the bulk
of the discarded circulars from the dumpster where, certaiﬁly, the
advertiser who paid for their delivery did not intend that they
_should be reposited in thé first place.

The evidentiary issue here stems from the grievant's un-
: equivocal'.dehial that he was the postman that morning who engagéd
in the offensive dumpiag act. On the contrary, the teétimony of
the grievant is that he did in fact make all his required ma:Ll
deh.verles, 1nc1udlno all the circulars destined for the Normandy
_V:Lllacre addressees, on his appointed rounds that day. But the
a:_:bz.trator s very painstaking asseslsment of all the evidence on
this record convinces him that the grievant's denial defies
credulity, not only in light of each telling link in the chain of
evidence adduced by the Service disproving this denia]. but also, in |
unwitting part, by the grlevant s own befriending witnesses.

We start out with the established and admitted fact that
the 1/2 ton Service vebicle assigned to the grievant that morning
was identified with the Service $#421375 oﬁ its rea;r panel. The
grievant himself testified that he never yielded control of that
vehicle from the time he took it out on the route at about 10:28 A.M.

that morning until he returned with it at about 3:40 P.M. later that.




day. The witness Mettiga attested that this was the vehicle he

spotted at or about 11:00 A.M. near the dumpster at the rear of

the Pergament store into which the numerous circulars described
i were being jettisoned from the truck, According to the witness
| Sims, it was her co-worker, Mettiga, who not only then called her
attention to what, to his surprise and dismay,'he was seeing
taking place at the rear of the Pergamenf'store, but more signifi-
cantly had caused her to write down the vehicle identification
number when it was seen_emerging from the parking lot to the street
on which the hearing aid store was fronted. The scraé of paper |
6n which this number was written by Sims was produced at the ixearing
and admitted into the record when, under -oath and after intensive
cross-examination, she held to her unhesitating assertion from
the outset that this writing was her product and was then and
‘there recorded by her when the event occurred that morning.

While counsel for the grievant vigorously challeﬁges
the.credibility of salient aspects of the tesfimony of the witness
Mettiga, it remains that not the slightest basis ié revealed on
this record to disbelieve the testimony of Sims. As merely a
casual bystander on the scene, as indeed Mettiga was too, she had

utterly no personal incentive or motivation to fabricate her

[P ——

testimony merely to assist in establishing these charges against

the grievant. Nor for that matter was it shown that Mettiga, -

despite some seeming disparities in his pre-hearing statements, had

JE .

any such invidious design. Neither Sims nor Mettiga ever said in
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so many words that it was the grievant they saw behind the wheel

of the Service truck that morning; the latter simply testified
that the glimpse of the driver of the departing vehicle that he
was able to get at the time revealed oniy that the man at the

wheel was young, long haired and bearded. (It was not denied at

the hearing that when the incident in dispute occurred the grievant

sported a beard.) .

The essence of the grievant;s éhallenéé to the testimony
concerning the identification of the vehicle was that (1) the num-
bers were so smal} tabout 1 1/2 inches in height), (2) the vehicle
so positioned in the parking 1ot and (3) the measured_distance A

from where these numbers were S&ld to have been seen by Mettiga,

 that 1t would have been v1rtua11y a physical 1mposs1b111ty for

him to have read with his naked eye the series of 6 digits compris-
ing the critical identification number, But without going into
the conjectural niceties of this challénge,‘there was other testi-.
mony, this from witnesses produced by thg grievant, which cer-
tainly placed the selfsame vehicle in the parkiﬁé lot serving the
Pergament store, among others, not very long after the approximate
time it was said to have been seen and identified by Mettiga.
These two witneéses, both friends of and former high school
classmates of the grievant, testified that each happened to be

in the parking lot at 11:30 A.M. that morming And each had sepér-
ately exchanged brief greetings with the grievant when he was in

the act of leaving the parked Service postal. truck seemingly to
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deliver some mail via the front entrance of the Pergzaent store.
While this testimony indicates thgt this Service vehicle when then
seen was parked on the lot to the distant side of the Pergament
store and nowhere near the dumpster located behind that store, it
is remarkable that this vehicle was parked on the rear lot to

- begin with. The regular carrier who daily services the mail route
iﬁ.question (Monday, March 3, 1975 was his day off), testified that -
in delivering the Pergament mail there is no poiht in parking the
vehicle in the rear lot because there is ample parking_spa#e.in.'
front of the complex of stores of whiéh Pefgament's.is a part.

Certain it is, Eoo, that before reaching the-Pefgament

store that morning the grievant had knowingly left the Post Office
with bundles of the supermarket flyers for delivery on his route, |
mostly to the nqmefous-addressees in Normandy Village. It will -

be remembered that almost all of the 258 odd flyers ratrieved from

the dumpster that morning were also addressed to Normandy Village
residents. If then, as the grievant insists, he later that day
delivered the flyers destined for Normandy Village it would seeﬁ
then that there must have been an incredible and dostiy amount of
mailing duplication of these addressed flyers, at least 258 in
number, destinea for the most part for delivery to residents of
Normandy Village. It is difficult, without more, to hold here
that the private mail sefvice'opefétioﬁ that contracted for the
mail delivery of these flyers would indulge in such nesdless waste

and duplication at its expense. Indeed the uncontradicted testimony
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to utilize the Nanuet Post Office for its third class mail jobs.

‘able" mail it is also difficult to accept the assertion urged by

from the Postmaster of the Nanuet Post Office is that since learning

of this incident that private mailing contractor has not seen fit

And vhile it is readily acknowledged by the Service that

third class mail, as distinct from other classes, is not “account-

grievant's counsel that for some unknown reason the 258 mail ad-
dressed circulars retrieved from the dumpst-er somehow never came
into the Ypossession"” of the Service to begin with. In this con-
nection we are also reminded that grievant's counsel does not dis-

pute that these circulars were dumped into the trash receptacle by

some anonymous postman i.n- the Service from one of its vehic;les
observed on the parking lot that morming. Why then would these
258 flyers, with but few exceptions admittedly addressed.to stops
on the grievant's route that day, have found their way that morning
into some unidentified Service postal vehicle driven by some un-
known postman other than the grievant, all necessarily operating
out of the only Post Office conceivably involved in this case?

The arbitrator is pérsuaded beyond a reasonable doubt,

on the basis of the entire record, that it was the grievamt who
committed the serious dereliction here charged to him and that

the Service had ample and just cause to discipline him for it. -

The Measure of Discipline

The offense involved in this case is undoubtedly a major

o.ne, well warranting removal of the proved offender from the_einploy
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of the Service. The fact that the flyers that were jettisoned in
this case were third class mail does not alter the gravity of the

offense. As counsel for the Service observed in his post-hearing

- brief:

"It is not entirely unusual for a carrier to
throw away third class mail Third c¢lass mail
is sometimes called 'junk' mail., But mallers
must pay to have it delivered. It isn't ‘junk’
to the mailer, to the Postal Service or to custom-
ers who may wish to know of the sale and use the
coupons contained therein."

In the normal course, therefore, and given this type of
offense the arbitrator would be i1l~-disposed and most reluctant.to

substitute his judgment for that of the Service as to the extent

" of the diSC1p11ne to be imposed on the offender. Indeed counsel

l'fbr the grlevant in this case, advisedly and understandably in the

nature of the contest on the merits here, néver made a plea for a

rlesser measure of discipllne in the event this charge against the

grievant was upheld

Nevertheless there were certain poignant human and humane
consxderatlons that emerged in the course of th;s nearing and wnich
could not fail to impress the arbitrator.. Thls offense was appar-
ently the only one ever charged against the grievant during his
tenure with the Service, there being no éuggestioh on this récord

to the contrary. Already the grievant has been off the Service

- payroll for over one and a half years. The grievant, a young

veteran of our armed forces and the father of a three year old

child, has ever since his removal been unable to obtain gainful




employment and his family has been sustained by means alone of
public welfare assistance., Allowing for the dilemma in which the
érievant was placed in'defending himself in this case, he impressed
the arbitrator as a straightforward young mén, ¢lean-cut in appear-
ance and demeanor. |

In all these circumstances the arbitrator is disposed ﬁo
direct the.Service to give the grievant one more_dhance to show
that he can still be a reliable and dependable employée in its
raoks, The accompanying award will, therefore, direc; the Service
to offer the grievant reinstatement without back pay. But the
arbitrator wants it to be distinctly understood that in making
1 such a dispensation in this case.he by no means intends it as
- ereating a precedent or pattern for like offenses or'qffehdgrsl
that they too should be entitled to “one more chance”; it is

designed solely and only as a gui generis disposition of the case

at hand,
e 2 /e

DANIEL KORNBLUM, Arbitrator ——

Dated: October 26, 1976.
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STATE OF NEW YORK ) es. s g
COUNTY OF NEW YORK ) e
On this ' day of October, 1976, before me personally .

came and appeared DANIEL KORNBLUM, to me known and known to me to

be the individual described in and who executed the foregoing

instrument and he.acknowledged to me that~he executed the same.
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" Notaty Public

BECSSE concy
Hotaty Puthe, Strte of pey.
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NOV1 1975
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