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On October 26 and 27, 1973 . Union officials of the Johnson

City Ah!Mh Local Union attended an "A1W Volunteer Seminar" at Chatta-

use s. Tennessee at which applications and interpretations of-the

1973 ttionsl Agreement were discussed . According to the Union offi-

oialel,wbo testified is this proceeding ,this was the first time that

they leaned that an employee who is temporarily assigned to a .higher

level supervisory detail is entitled to overtime premium pay for time

wetted eutside that employee's regular schedule. These Union witnesses

eIaisd that, although they bad attended a similar meeting in 1972 . at

about the aame time , and although Article VIII . Section 4 .B. which

provides the basis for the overtime payment had been in the 1971 Agreerr

as wall as the 1973 Agreement. this was the first time they were aware

of this application of the National Agreement .

Upon returning from the seminar, these Union officials dis-

cussed this newly gained knowledge with Johnson City postal officials .

Those supervisory employees , expressed suprise when they were sold of
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this inferpietation of The National Agrecment, and they checked with

District irpresrntativrs of the LISPS . They, in turn, also claimed th•

were unaware that such overtime payments were required and indicated

that was not a local practice to make such payments . However, they,

in turn, checked with Regional Headquarters and learned that ipdced

there was an obligation to sake such payments under the above-cited

provisiun of the National Agreement. The Local Union officials also

told p mgcsent that eonfirmstion of this requirement . was being forwar

ed to thsw in a Union publication known as the "Blue Book ."

os November S. 1973. the "Bin Boric" arrived. It contained

a reference to decisions at Step 4 which sustained claims of bargain-

ing employees on 204-3 details for out -of-schedule overtime pay . On

tis foliating day, Xovcaber 9 . 1973, the Local Union President filed

a class action grievance on behalf of all employees represented by

the £1101 who had worked on such out of regular schedule details . In

this grievance, the Local Union requested that such overtime payments

be roads retroactive to June of 1972 . There was same discussion of the

ease at Step 1. and the USPS admitted liability for paying overtime,

hat the Onion* s request that the breac$ of the Agreement be remedied

with each a motive payment proved a stumbling block to a settle-

memt of the case, a,ilovewter 16. 1973 , the LISPS denied the grievance

at Step 1 .

Os that same day. Larry Young. who had been assigned to suet&

at of schedule details since July of 1972, filed his i ndividual grie_

venee. In his grievance. which is the subject matter of they t

proceeding. i.srry Young asserted that he was entitled to retroactive

overtime payments for all hours which he worked out of schedule since
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July of 1972 .

There was some discussion between the Local Union officials

and Local Management concerning a possthle set tlcm~cnt of the case as

well as the class action grievance, mentioned above, but finally the

parties agreed that no settlement was possible . PLanadewent i,ircdiatee

began to make proper payments of overtime to those employees "ho were

roqaixed to work 204-' details in out of regular schedule hours, but

llsoegi ent's retrdsctive liability to all affected employees remained

in issue.

Altbou&i these parties did not execute a written stipulation

of fits Batter 3n i:su in this proceeding, at the outset of the hearir

they agreed that the disposition of the Larry Yomg grievance would be

sploysd to dispose of the retroactivity issue raised in the class

aetien grievance feed on November 9, 1973 as well as in his case.

taa the issue presented for decision is what is the appropriate re-
f -
.ody for this conceded breach of the National Agreement .

• - . 3
CgR ancIS or n PARTIES '

The Union conceded that , under the provisions of Article XV,

Section 2 of 1973 National Agreement, under which these cases arose .

there is a time limit for initiating a grievance . That provision rca

The employee must discuss a grievance with
his immediate supervisor within fourteen (14)
days of when the employee or Union has
learned or may reasonably have been expected
tQ have learned of its cause .

The Union alleged, however, that under the provisions of

section 2 of the Award issued by the undersigned Arbitrator
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on nay 15 , 1975 , the grievants were entitl. h!hl to full rctroactivity

gobs back to the initial date of the improper ascighrncnts without

overtime payments, i .e ., S Young' s case, July of 1972 .

The Union alleged that , under the terns of that Award,

this amount of rctroactivity is warranted because the Gnploy^ er mis-

ted these nuployees into believing they did not have a claim and

caused tia to sleep on their rights . The Union argued that it was

apparent frow the testimony adduced in this proceeding that the

Paeal postmaster and to District Director were not infouned of the

USW policy of making such overtime payments . That policy had been

sdefed in 1971 in the litsan case . Thereafter, at least at Step h

sneti overtime payments were routinely awarded. Since the field

mes not elide ahihon of this polity, the Union charged that the responsi-

bility for these employees sleeping on their rights must be laid at

*m emtnt's doorstep.

The Union contended that Management has the further res-

ponsibility for computing the amount of pay due and owing to each

employoe erectly and in accordance with interpretations of the

collective bargaining agreement issued by the courts or by arbitrators-

The Uhf created the confusion that led to these improper payments at

Jp mscn city by not issuing clear and definitive instructions to those

responsible for preparing the payroll. This was, according to the

piton, gross neglect or gross negligence which required that the

Postal Service be held responsible for the full period under considera

Lion in these cases .

The Employer claimed that there should be no dispute that

LanyToung and the Q }7a, cu~h l~ r the l ar fiction arc precluded

by the time limit provisions from collecting back pay beyond the fl da



prior to the time that these Lr4cvants, or their representatives,

became awcere tlrtt there was a grievabte issue. i .• I1ai,a~cnncnt

argued that it did not ml stead rmployces or encourage them to

sleep on their rights with regard to their entitlement to overtime

premium pity.

The tsptoycr as well as thec Union relied upon a portion

of the above-cited Award of this Impartial Arbitrator in support

of its claim that the retnoactivity claimed should be denied . The

1$N alleged that in the Award it was recognized that there had to be

adheranee to the time limits of the grievance plrocedure except wider

very special ciroastances, i .e . . the misleading of the grievants

esnsiag than to sleep on their rights. Th. Employer claimed that

is this case any delay in filing of these grievances cannot be held

to be caused by any act of cosission or omission by National or

Local postal authorities .

The Employer also argued that it had gained no windfall by

under 204-8 working out 6f schedule .having these employees assigned

~4aI noga.ent know about the overtime liability that was being incur:

t
it would have assigned such employees to this type of detail only durir

!heir regalaaty scheduled hours of work . In addition, the Service

arpied that Larry Young was on such assignnent at his specific re-

quest. Equitable considerations would djtctate barring a _'ecovery of

this nature for Young under such circumstances .

OFINIOK or:ThtE ARBITRATOR:

Because botS parties quoted from and relied upon the

directive contained in my Award in Case No . AB-NAT-2541. the terms

of that Award are quoted in full below :
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1 . The Union's grievance. insofar us it proposes
that a general waiver of the time limits curtained
in Article XV of the National Agrcrmrnnts reached in
1971 curl 1973 is in order for the alleged violations
of Article VIII . Section 'I-B. of each of those Nation-
al Agreements is hereby denied. ,

2. The DiSco' s charge that the Employer misled em-
ployees or encouraged them to sleep on their rights
3n certain cases , so that the right of these employees
to grieve alleged violations of Article VIII. Section

~1-$ as considered untimely under the National Agree-
ments, may be progressed on a case by case basis where
a prima fade case in support of this charge against
the D~ployer can be made . This Award specifically
does not rule upon the applicability under

e
limits
itscontained in tin National Agreements

snob cases.

B. In tees where it is alleged that a continuing
violation of Article VIII . Section 4-B. is occurring
by reason of as out-of-schedule assignmentswhich
not ressltod in overtime payment . a four-
teen

timely which is filed within five or
foe ofteen days of ties date ucc~ depending on win-

titer
National Agreement is the 1971 Agreementthen the five day rcquireaenis of

or the fourteen day time limit under the 1973 Agree-
ment is applicable . In such cases the twployer's
liability is retroactive for only the five or four-
teen day period specified in the pertinent National
• 4 i

!here is no dispute that this case is concerned with a conti r

is~ violation whidu bin in approximately June of 1972 and continued

mathl appexi ately November 9. 1973, when Management made an effort

is assig+u employees, under the provisions of Article VIII . Section

N-B only daring the hours of their regular work schedule . ?here is

also no dispute that, under the teens of Section 2 of Article XV .

gsoted above, the grVevant and his Local Union knew of the cause of

this grievance on October 26 . 1973. For that reason, barring the

intervention of the circunstances discussed in Section 2 of the Award
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.guotgd above , the grievances with which we are herein cunecnwd could

not have a retroactive effect beyond Octuhcr 12 . 1973 .

The only issue to be dcterm3ued in this proceeding is

whether. under all the circomnstances revealed by the evidence adduced

in this case. '. . .the Cmpluyer misled employees or encouraged them to

sleep on their rights" so the time limits of the 1973 A;;recmcist, 14

days. should nut be regarded as applicable .

From the very outset of the hearing , and as confined by

all the competent testimony5 it was cleirly established that neither

local Managesent nor local Union officials apparently were aware of

the naiag and import of the langerage of Article VIII-Section 4-B,

tch bad been is the Agreement since 1971. nor of the impact of the

decision in the Croettiat case and the Class Action which followed, as

well as aebitratioo under the Agreement .

bat beiag the case, it is difficult to make a finding that

1rnagm.emt misled the e.ployeoa or caused them to sleep on their rights

is Local IYnsge.snt, at least, was una+ere that these employees had

amy ruts to the overtira payments here in contention . The Union

darged flat Management did not issue proper instructions to the field

and this ws the cause of the confusion . The evidence found in the

testimony offend in this record establishes that whatever bulletins

were issued by higher authority and misinterpreted by Local Management

regarding the requirement to pay overtime for out-of-schedule Section

4-1 assigaaents were available for perusal by Local Union officials

as well, at first in ;an accessible looseleaf binder and later by postin

of such bulletins on a readily accessible board for all to review .

Then ii no evidence in this record that any effort was made , locally or

by highor anthoritieb Bs ufeaLfty1L~cal6ng9sgict Union official
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that the rostal Service was liable for and would neil .c such uvr .rtimc

payments . There was sane evidence in this record that Managemcnt

made a positive effort to i ;uiuctrinato all employees to read the

contents of these pay bulletins and other directives as they appeared

very carefully so there would be full counpliunce .on the local level .

The Union did not specify in which specific bulletin, which

the employees, their Union, and local Management all ignored, the

directive to make such overtime payments appeared . However, the

record does reveal that the APMJ dutifully published and distributed

that bulletin in its own news organs as a release issued by the

AflW kiss Service on February 25. 1972 . There is no question that

ttiarl officers of the Tdcn and Regional officers as well were

lolly aware of the Union's efforts to prosecute these

dais in various postal installations around the Country . and these

officials made an effort to inform the field in various publications

about shat progress was being made in settling such cases . The Postal

*nlletbh referred to abovee which was published by the AND on

Febrrmry 25th; specifically noted that after January 7 , 1972, claims

for out-of-sdretle overtime payments would be processed as grievances

Mule, as the Union pointed out in this case, the Postal

Service is charged with preparing a correct payroll and making all

payments to its employees required under the terus of the Agreement,

court decisions and arbitration awards, it is equally true that the

APhIJ, and its local officers, are charged with the responsibility

for policing the agrtcmcnt and the actions of the Postal Service so

they an in compliance with the Agreement and other appropriate

directives . As pointed out in Section 2 of the Award in Case No .

AD-WT-2541 quoted above , only under the very narrow and special
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•Circtvnstanecs, when the rmpluyer'5 actions can be clearly discerned

as the direct cause of the Union's failure to abide by its obliitio

taxlerr the National Agreement to file its grievances in timely fasliior,

as that obligation is set out in Section 2 of Article XV of th Natic

a1 Agreement, can a failure to do so not act as a bar .

Those very anrrow or special circumstances, wherein the

E>~iloyer misled the Union and caused the• employees to sleep on their

sights, cannot be found in the record established by the Union in

this proceeding. For that reason , Larry Young as well as the I•ocal

Irdsw is he class grievance filed on November 9, 1973, cannot hold

this Ib*loyer liable for a retroactive overtime payment for ou

asbeduls sapsrvisory assig cents beyond the fourteen day period prior

too Octebes 26, 1973, the date on which this re cord disclosed that

the 6lriersnt as wall as the Local Union learned of the right to such

eMertiws -.

AWARD

I Larry Young,the Crievant herein, as well as
those me.bersthe APW at the Johnson City Post
Office on whose betel! the Local Union filed a
class grievance on Novater 9, 1973 , are entitled
to retroactive overtime effective October 12, 1973,
for any out-of-schedule Section I B assignnent hours
they may b~ve worked.

•.( 1 j-' a (&ILL )SS4
HOWARD C. CMISER, IMPARTIAL ARBITRATOR

ISsi tagton, DC
Isoasber S, 1977
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